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1 INTRODUCTION 

MEMBERS  
Cr M McDonell (Chairperson), Cr T Mileto (Mayor), Cr T Greenhalgh (Deputy Mayor), Cr K Duffy, Cr 
G Judge, Cr F Kinghorne, Cr D Mallard, Cr S Peterson, Cr G Power, Cr M Ruddy, Cr J Stedman,  Cr J 
Whitton 

1.1 Apologies and Leave of Absence 
 

1.2 Declaration of pecuniary interests, significant non-pecuniary interests and less than 
significant non-pecuniary interests 

The provisions of Chapter 14 of the Local Government Act, 1993 (the Act) regulate the way in 
which Councillors and designated staff of Council conduct themselves to ensure that there is no 
conflict between their private interests and their public role.  

The Act prescribes that where a member of Council (or a Committee of Council) has a direct or 
indirect financial (pecuniary) interest in a matter to be considered at a meeting of the Council (or 
Committee), that interest must be disclosed as soon as practicable after the start of the meeting 
and the reasons given for declaring such interest.  

As members are aware, the provisions of the Local Government Act restrict any member who has 
declared a pecuniary interest in any matter from participating in the discussion or voting on that 
matter, and requires that member to vacate the Chamber.  

Council’s Code of Conduct provides that if members have a non-pecuniary conflict of interest, the 
nature of the conflict must be disclosed. The Code of Conduct also provides for a number of ways 
in which a member may manage non pecuniary conflicts of interest.  

RECOMMENDATION 

It is recommended that Committee Members now disclose any conflicts of interest in matters 
under consideration by the Planning & Development Policy Committee at this meeting.  
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2 GENERAL REPORTS 
 

2.1 Options Paper - Planning Pathways Regarding Electricity Generating Works Applications 
Within the Orange Local Government Area 

RECORD NUMBER: 2026/623 
AUTHOR: Craig Mortell, Senior Planner      
  

EXECUTIVE SUMMARY 
In response to the Notice of Motion of 17 February 2026, moved by Cr Tony Mileto, this options 
paper outlines a range of potential planning pathways for Council to consider in guiding the 
appropriate location and control of the larger scale renewable energy infrastructure projects, 
particularly utility-scale solar farms. Solar farms are captured under the broader planning 
definition Electricity Generating Works. There is no standalone definition for solar farms.  

Electricity Generating Works (EGW) is the planning term used to cover every development that 
generates or stores electricity regardless of source. This means it covers everything from domestic 
scale roof top solar systems and back-up generators through to commercial solar farms as well as 
coal or gas fired power stations. With regard to storage systems the definition would encompass 
small house batteries, community or neighbourhood batteries and grid scale commercial batteries.  

It is not practical to monitor or seek to control the purchase and deployment of small consumer 
grade portable devices such as small portable generators (typical on various construction sites), 
portable battery packs or camping style systems. Therefore, while the definition of EGW would 
technically encompass small consumer devices of this sort it is not proposed to actively regulate 
the use of devices that are portable and/or temporarily deployed.  

Key Considerations 
In exploring the range of options for regulating EGW, staff have adopted the principles of: 

• Protecting prime agricultural land for agricultural production. 

• Protecting the drinking water catchment of the city from potential contaminants and/or 
erosion and sedimentation. 

• Protecting important scenic rural landscapes and visually prominent sites or areas for their 
inherent aesthetic, cultural and tourism benefits. 

Agricultural Protection 
The urban footprint of Orange is positioned on the edge of some of the most important 
agricultural land in the country. To the south of the city the volcanic soils around Mount Canobolas 
have been recognised by the State and mapped as Biophysical Strategic Agricultural Land (BSAL). 
Whereas to the north of the city the rural lands, while still important to primary production, have 
a different geological composition and the agricultural outputs are correspondingly lower. As such, 
retaining the BSAL land for agricultural land is of a higher priority than non-BSAL land. 

Drinking Water Catchment 
Because large scale solar farms intercept most of the solar radiation reaching the site, experience 
has shown this can dramatically reduce photosynthesis of plants underneath the panels. In some 
cases, this can lead to bare patches under the panels that may then experience erosion or 
increased sediment run off during rain events. Additionally, hailstorms can crack some panels 
leading to leaching of the materials used in their construction, including small amounts of lead and 
cadmium and potentially antimony, antimony-phosphide and gallium. While the amounts of heavy 
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metals involved are unlikely to present a significant concern, there is still a logic to avoid even the 
smallest amount if there are alternative sites available. 

Scenic/Visual Protection 
The value of rural land is not purely limited to agricultural output. The scenic and aesthetic values 
of such lands contribute to overall amenity of the area, enhance the cultural appreciation and 
relationship of people to the land and provide a passive benefit to local tourism operations. Rural 
landscapes are also more likely to contain a range of vegetation communities and offer a stark 
contrast to urban environments. Various studies have attested to the value of rural landscapes in 
providing psychological benefits in the form of fostering relaxation, emotional balance, improved 
mood, feelings of tranquillity and even cognitive restoration. Accordingly, the siting of solar farms 
should seek to avoid visually prominent locations such as ridge lines, elevated slopes and the 
corridors either side of high traffic roads. 

Planning Pathway Options 
The options respond to recent development application experience, community concern regarding 
cumulative impacts, and the need to balance State renewable energy objectives with local 
agricultural, environmental and landscape values. Each option presents a different mechanism 
within the NSW planning framework, with varying levels of strategic certainty, flexibility, and risk. 

The options presented include: 

Option 1 No change.  

Option 2 Prohibition within the C3 Environmental Zone through a Planning Proposal. This may 
require funding to engage a consultant to prepare any supporting studies for the 
Planning Proposal (estimated $100,000 – currently unfunded). The range of studies 
would depend on advice from the Department of Planning, Housing and 
Infrastructure but are likely to focus on confirming the impacts on primary 
production (as the main justification for the prohibition) and the economic impact 
and energy security implications arising from a prohibition, as well consequences for 
other forms of Electricity Generating Works such as house / community batteries.   

Option 3 Update the Orange Local Environmental Plan 2011 (LEP) and Orange Development 
Control Plan 2004 (DCP) to strengthen scenic protection zones and renewable site 
planning and design guidelines and provide additional guidance around negotiating 
Planning Agreements at a local level for electricity generating works applications. This 
would require funding to engage a consultant to identify and develop controls in 
relation to scenic protection zones (estimated $60,000 – currently unfunded).  

Option 4 Develop a Renewable Energy Strategy. Some councils, particularly in metropolitan 
areas, have adopted their own bespoke strategies. These typically relate to Council’s 
own emission reductions and procurement policies. However, these strategies do not 
typically address broad acre solar farms or similar scale projects, and locational 
preferences. This would require funding to analyse locational preferences and 
develop the Strategy (estimated $80,000 – currently unfunded).  

Option 5 Whether in addition to, or in place of, any of the above options Council may direct 
the CEO to pursue advocacy on the issue of solar farms, and electricity generating 
works more broadly. This would have the ability to establish Councils position on 
solar farms on the public record in the shortest timeframe, giving a clear signal to the 
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industry and potential developers as to Councils position. However, until and unless 
the advocacy work achieved actual reforms of state policy or legislation that position 
would remain contestable. 

Noting, options 3 and 4 may be combined as a staged project. Each option is discussed in more 
detail in the body of this report. Please note that options 2, 3 and 4 have financial implications 
that are currently unfunded. 

LINK TO DELIVERY/OPERATIONAL PLAN 
The recommendation in this report relates to the Delivery/Operational Plan strategy “7.3 Plan for 
growth and development that balances liveability with valuing the local environment”. 

FINANCIAL IMPLICATIONS 
Subject to the option selected, the proposal is not expected to have significant financial 
implications. Some of the options may require a financial commitment for supporting studies or 
surveys. 

POLICY AND GOVERNANCE IMPLICATIONS 
Nil 

RECOMMENDATIONS 

That Council  

1. Request the CEO to progress options 3 and 4 and to provide a further report to Council on 
cost, sequence and pathway. 

2. Continue advocacy with the State government, agencies and relevant bodies to elevate 
the protection of primary production as well as tourism and scenic values in the planning 
framework, especially in relation to evaluation of applications for Electricity Generating 
Works. 

FURTHER CONSIDERATIONS 
The recommendation of this report has been assessed against Council’s key risk categories and the 
following comments are provided: 

Service/Project Delivery The proposal is not expected to impact on service or project delivery 

Financial Subject to the option selected the proposal is not expected to 
impact on Council’s financial position. Some options may require 
funds to implement supporting studies or surveys. 

Reputation/Political The proposal may have a minor impact on Councils reputation in 
terms of support for renewable energy. This needs to be balanced 
with providing support for maintaining agriculture and primary 
production in the rural areas. 

Environment The proposal is not expected to have any direct impact on the 
natural environment. 

Compliance The proposal is not expected to result in or contribute to any breach 
of legal or regulatory requirements. 

People & WHS The proposal is not expected to have any impact on the health and 
wellbeing of Council staff, Councillors, contractors, visitors or 
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members of the public. 

Information Technology/ 
Cyber Security 

The proposal is not expected to have any impact on Council’s assets 
or business practices. 

SUPPORTING INFORMATION 
Staff have identified 5 options for Council to consider. Options 3 and 4 may be combined in a 
hybrid approach. A brief overview of each option is presented below. Some options may require 
more resources (both financial and time) to implement, specifically in terms of developing an 
appropriate evidence base to support the final position. 

OPTION 1 – NO CHANGE 
Under this option, Council would retain the existing planning framework, including the current 
permissibility of Electricity Generating Works within the RU1 Primary Production zone via SEPP 
(Transport and Infrastructure) 2021 and the C3 Environmental Management zone under the 
Orange LEP 2011. This option maintains reliance on development assessment processes to 
manage impacts on a case-by-case basis without any explicit controls in relation to the main types 
of electricity generating works other than the guidelines currently in place for large scale 
renewable energy systems which technically do not apply to the scale of developments that the 
Joint Regional Planning Panel has considered to date. 

Opportunities 
• Maintains maximum flexibility for renewable energy proponents and landowners. 

• The no change approach avoids potential unintended consequences that may follow if 
there was a decision to remove the definition of Electricity Generating works from the C3 
Zone. (example – community battery proposals and emerging technologies in this area 
would be prohibited if the definition was to be removed from the C3 Zone)  

• Fully aligned with State-led renewable energy policies and market-driven infrastructure 
delivery. 

• Avoids the cost, time and risk associated with LEP or DCP amendments. 

• Enables site-specific assessment and mitigation through development consent conditions. 

• Reduces the likelihood of Departmental objection or Gateway risk. 

Constraints 
• Relies heavily on subjective assessment of cumulative impacts at DA stage. Site planning 

considerations are often poorly considered by applicants, increasing assessment 
timeframes and planning complexities. 

• Does not provide clear upfront guidance to communities or proponents on suitable 
locations. 

• High potential for ongoing community opposition, particularly where proposals occur on 
productive or visually exposed land. 

• Limited ability to address cumulative landscape or agricultural impacts across multiple 
approvals. 

Strategic Considerations 
This option reflects a reactive, assessment-driven approach rather than a forward-looking strategic 
planning response. While it remains supportive of renewable energy development, it does not 



 EXTRAORDINARY PLANNING & DEVELOPMENT COMMITTEE 

21 APRIL 2026 

2.1 Options Paper - Planning Pathways Regarding Electricity Generating Works Applications 
Within the Orange Local Government Area 

Page 9 

proactively address the systemic issues emerging through recent development applications - 
particularly cumulative visual and landscape impacts, fragmentation or loss of agricultural land, 
and the erosion of rural character. 

By maintaining the status quo, Council forgoes the opportunity to establish clearer spatial 
direction, articulate community expectations, or guide proponents toward more suitable 
locations. As a result, the planning system continues to absorb these challenges at the DA stage, 
where options for strategic influence are limited and where community concerns are often 
amplified. 

In short, this option supports flexibility but does not resolve the underlying strategic tensions 
between renewable energy delivery, agricultural productivity, and rural landscape values. 

OPTION 2 – ZONE BASED PROHIBITION 
This option involves amending the Orange LEP 2011 to prohibit Electricity Generating Works within 
specific zones being the C3 Environmental Management zone which covers the majority of the 
rural areas of the LGA and corresponds with Council’s drinking water catchment. The intent would 
be to direct large-scale solar farms away from environmentally sensitive, agriculturally productive 
and visually prominent rural land. 

Opportunities 
• Provides clear and enforceable strategic direction at the LEP level. 

• Protects land with high agricultural, environmental and landscape values. 

• Reduces land-use conflict between renewable energy and primary production. 

• Addresses community concerns regarding industrialisation of rural landscapes. 

• Improves certainty for investors by clarifying where solar farms are not appropriate. 

• Consistent with the intended function of the C3 zone and regional planning practice. 

Constraints 
• Reduces the supply of land potentially available for solar development. 

• Removes Council’s ability to consider solar farms under exceptional site-specific proposals 
within the C3 zone. 

• Removes Council’s ability to consider large scale battery operations, such as 
neighbourhood or community batteries. 

• This would also remove consideration of other centralised power stations such as gas or 
coal fired power stations as they are captured under the definition of Electricity Generation 
Works. 

• Should Council later wish to support a particular project this would require a separate 
Planning Proposal to be prepared, likely to take 12-18 months, and may not achieve State 
government support. 

• May attract criticism that Council is limiting renewable energy opportunities. 

• Potential for increased development pressure in other rural zones (displacement effect). 

• Potentially restricts access to some battery infrastructure associated with larger systems. 

Strategic Considerations 
This option represents a decisive and highly protective planning stance, placing the long-term 
safeguarding of environmental, agricultural and landscape values above development flexibility. 
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Strategically, it offers clarity and certainty - both for the community and for proponents - by 
drawing a firm spatial boundary around where electricity generation is not appropriate. This 
reduces ambiguity and helps manage expectations early in the development process. 

However, the strength of this approach is also its limitation. By relying on zoning as the primary 
determinant of suitability, the framework becomes rigid and may not fully reflect the nuanced 
variation in landscape sensitivity, visual exposure or agricultural productivity that exists within the 
C3 zone. It effectively substitutes strategic nuance with regulatory simplicity. 

The approach also shifts Council’s role from one of negotiated assessment to one of upfront 
exclusion. While this can reduce conflict, it also removes the ability to respond to emerging 
technologies, innovative project designs or site-specific opportunities that may offer low-impact 
outcomes. In a rapidly evolving renewable energy sector, this rigidity may constrain Council’s 
capacity to adapt to new forms of infrastructure or changing State policy directions. 

Overall, this option provides strong protection and clear direction but at the cost of flexibility, 
adaptability and the ability to engage strategically with proponents on a case-by-case basis. 

Next Steps 
To pursue this option the following process would be observed: 

1. Council would direct staff to prepare a formal draft Planning Proposal which would then be 
reported to Council. 

2. If the Planning Proposal is supported the matter would then be forwarded to the NSW 
Department of Planning, Housing and Infrastructure for a gateway determination.  

3. Upon receipt of the gateway determination staff would work through any conditions 
imposed by the State. This may require the preparation of various studies to provide some 
strategic justification for the change to the LEP. The range of studies would depend on 
advice from the Department of Planning, Housing and Infrastructure but are likely to focus 
on confirming the impacts on primary production (as the main justification for the 
prohibition) and the economic impact and energy security implications arising from a 
prohibition, as well consequences for other forms of Electricity Generating Works such as 
house / community batteries. Funding to engage a consultant to prepare any supporting 
studies for the Planning Proposal is currently unfunded.  

4. Once preliminary conditions have been satisfied the matter would then be placed on public 
exhibition, typically for 20 working days. 

5. A post exhibition report would then be prepared and presented back to Council for the 
final decision. 

6. After the decision has been made a range of administrative processes would be completed 
to give effect to the Planning Proposal and officially amend the LEP. 

OPTION 3 – UPDATE THE ORANGE LOCAL ENVIRONMENTAL PLAN 2011 AND THE ORANGE 
DEVELOPMENT CONTROL PLAN 2004 PROVISIONS 
Under this option, utility-scale solar development would remain permissible, but would be subject 
to detailed Development Control Plan provisions addressing siting, design, scale, landscaping, 
setbacks, cumulative impacts and decommissioning. This may be strengthened with supporting 
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provisions being included in the Local Environmental Plan – subject to achieving the support of the 
Department of Planning, Housing and Infrastructure. 

Opportunities 
• Retains planning flexibility while strengthening assessment criteria. 

• Allows Council to define “best practice” expectations for solar farms. 

• Can address visual impact, landscape buffers, biodiversity protection and agricultural 
coexistence. 

• DCP provisions could be faster to implement than LEP changes. This could result in a staged 
approach with DCP amendments allowing some early guidance while working on LEP 
provisions to improve robustness. 

• Provides additional guidance to applicants prior to lodgement. 

• Potentially provides an opportunity to also develop additional guidance around negotiating 
Planning Agreements at a local level for electricity generating works applications  

Constraints 
• DCP provisions cannot prohibit development where a use is permitted. 

• Limited weight if inconsistent with State policy or SEPPs. 

• Still relies on subjective merit-based assessment. 

• Does not prevent proposals on fundamentally unsuitable or sensitive land. 

• Less effective in managing cumulative impacts across multiple sites. 

Strategic Considerations 
This option provides a more nuanced and adaptive strategic response compared to a strict 
prohibition model. By strengthening the DCP and potentially introducing targeted LEP provisions, 
Council gains greater influence over the quality, design and siting of solar proposals without 
fundamentally restricting renewable energy development across broad rural areas. 

Strategically, this approach positions Council to shape outcomes rather than simply accept or 
reject them. Enhanced controls allow Council to articulate clear expectations around landscape 
protection, visual mitigation, agricultural coexistence and cumulative impact management. This 
can lift the overall standard of proposals and reduce conflict by ensuring proponents address key 
issues early in the design process. 

However, the strategic limitations are equally important. Because DCPs cannot override 
permissibility, this option cannot prevent development on land that is inherently unsuitable or 
highly sensitive. It therefore relies on the assessment process—and the persuasiveness of 
Council’s policy framework—to influence site selection. This places a heavier burden on Council 
staff to negotiate outcomes and defend decisions, particularly where State policy strongly favours 
renewable energy delivery. 

The approach also provides only partial coverage of the C3 Environmental Management zone. 
While it may improve the quality of proposals within that zone, it does not offer the 
comprehensive spatial certainty or land-use protection that a zoning-based approach could 
deliver. As a result, cumulative impacts, landscape fragmentation and rural character concerns 
may still arise, albeit with better tools to manage them. 
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Overall, this option strengthens Council’s strategic position without sacrificing flexibility, but it 
does not fully resolve the core spatial planning challenges associated with large-scale solar 
development. 

Next Steps 
To pursue this option the following process would be observed: 

1. Council staff would prepare a planning report for Council’s consideration that outlined the 
most appropriate approach and likely controls for a DCP/LEP. 

2. If the selected option contemplates an amendment to the LEP Council would direct staff to 
prepare a formal draft Planning Proposal which would then be reported to Council. If the 
Planning Proposal is supported the matter would then be forwarded to the NSW 
Department of Planning, Housing and Infrastructure for a gateway determination.  

3. Upon receipt of the gateway determination staff would work through any conditions 
imposed by the State. 

4. Once preliminary conditions have been satisfied the matter would then be placed on public 
exhibition with supporting DCP amendments, typically for 20 working days. 

5. A post exhibition report would then be prepared and presented back to Council for the 
final decision. 

6. After the decision has been made a range of administrative processes would be completed 
to give effect to the Planning Proposal and officially amend the LEP and DCP. 

OPTION 4 – STRATEGIC RENEWABLE ENERGY SITING FRAMEWORK 
This would require Council to prepare a strategic framework that identifies preferred, conditional 
and avoided locations for large-scale renewable energy infrastructure across the LGA. The 
framework would be based on land capability, agricultural productivity, landscape sensitivity, 
visual exposure, environmental constraints and infrastructure access, rather than land use zoning 
alone. Indicative components of a Siting Framework might include: 

1 Preferred Locations 
• This would include land with:  

o Lower agricultural capability (non-BSAL where practicable) 

o Limited visibility from public viewpoints 

o Flat or gently undulating topography 

o Proximity to existing grid infrastructure 

o Separation from towns, villages and scenic routes 

• Areas already influenced by infrastructure (e.g. near substations, industrial landscapes) 

2 Conditional/Constrained Locations 
• Land capable of supporting solar development only where:  

o Visual impact is demonstrably low 

o Agricultural use can continue or be reinstated 

o Strong landscaping, screening and setbacks are achievable 

o Cumulative impact thresholds are not exceeded 
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3 Avoided Locations 
• Ridgelines, elevated land and prominent slopes 

• Key scenic corridors (e.g. gateways, major roads) 

• BSAL and highly productive agricultural land 

• Drinking water catchments 

• Areas contributing strongly to rural character or tourism identity 

Opportunities 
• Enables a place-based, evidence-led approach.  

• Avoids blunt reliance on zoning boundaries alone.  

• Improves transparency and predictability for proponents and the community.  

• Provides a strong strategic foundation for future statutory controls.  

• Allows nuance and professional judgement in site selection. 

Constraints  
• Non-statutory; limited direct enforceability.  

• Cannot prohibit development on its own.  

• Requires technical studies (visual, landscape, agricultural).  

• Risk proponents treat it as guidance only.  

• May raise expectations of restrictions not yet legally enforceable. 

Strategic Considerations 
This option represents a sophisticated and forward-looking strategic response that elevates 
Council’s role from reactive assessment to proactive spatial planning and is best viewed as a 
strategic stepping stone rather than a final regulatory solution. By developing a comprehensive 
Siting Framework, Council can articulate a clear, evidence-based rationale for where large-scale 
renewable energy infrastructure should be encouraged, conditionally supported or avoided 
altogether. This shifts decision-making from case-by-case negotiation to a more transparent, 
place-based logic that is easier to defend and explain. 

The framework also strengthens Council’s strategic position by building the technical evidence 
base needed to support future statutory controls. It allows Council to test assumptions, refine 
criteria and engage with the community and industry before committing to LEP or DCP 
amendments. This reduces the risk of unintended consequences and improves the likelihood of 
State agency support should formal planning changes be pursued later. 

However, its non-statutory status means its influence ultimately depends on how consistently it is 
applied and how seriously proponents treat it. While it can significantly improve the quality, 
consistency and defensibility of decisions, it cannot prevent proposals in avoided areas nor fully 
resolve conflicts where State policy strongly favours renewable energy delivery. As such, it 
enhances strategic clarity and decision-making rigour but does not, on its own, provide the 
regulatory certainty that zoning-based controls can deliver. 

If option 4 is pursued it may in time form the evidence base for pursuing option 3 (i.e. a stepping 
stone approach). This in turn would make the LEP and DCP provisions of option 3 more defensible 
and robust. It is likely that if option 3 is selected the Department of Planning, Housing and 
Infrastructure may require aspects of option 4 to be undertaken. The advantage of option 4 would 
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be to secure a policy position early while the final regulatory controls are then progressed. This 
would provide Council with some negotiating support for any applications that emerge in the 
interim. 

Overall, this option is a strategically valuable foundation—strengthening Council’s evidence base, 
guiding future policy development and improving assessment outcomes—while leaving open the 
pathway to more formal regulatory reform in the future. 

Next Steps 
The Strategy would be developed as follows: 

1. Commission or prepare technical studies (currently unfunded) to underpin a robust, 
evidence-based approach to siting large-scale renewable energy infrastructure. Studies 
may include: 

o Landscape character and visual sensitivity assessment 

o Strategic agricultural land and land capability analysis 

o Identification of visually prominent land (ridgelines, elevated slopes) 

o Scenic and gateway corridor mapping (including major road approaches) 

o Review of cumulative impacts and emerging development patterns 

o Infrastructure and grid proximity constraints 

2. Prepare spatial mapping layers identifying: 

o Preferred, constrained and avoided areas for large-scale solar development 

o Landscape and visual sensitivity areas 

o Key agricultural precincts and productive land 

o Sensitive environmental and water catchment areas 

3. Develop a Strategic Renewable Energy Siting Framework that: 

o Clearly articulates Council’s strategic intent for the location of large-scale renewable 
energy infrastructure 

o Is informed by the above studies and mapping 

o Provides guidance for landowners, the community and proponents 

o Is capable of informing development assessment in the interim and supporting future 
statutory amendments. 

4. Engage with State and regional planning processes, including: 

o Submissions to the Department of Planning, Housing and Infrastructure 

o Participation in Central West–Orana Renewable Energy Zone (REZ) consultation and 
infrastructure planning 

o Collaboration with neighbouring councils and regional organisations 

5. Align Council advocacy positions with the evidence and mapping prepared as part of the 
Strategic Siting Framework, strengthening Council’s credibility and influence in State-level 
discussions. 

6. Report the draft framework to Council for endorsement as a strategic policy document, 
noting that the framework is non-statutory but forms the strategic foundation for 
subsequent planning controls amendments, likely to both the LEP and DCP.  
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OPTION 5 – ADVOCACY 
Whether in addition to, or in place of, any of the above options Council may direct the CEO to 
pursue advocacy on the issue of solar farms, and electricity generating works more broadly. This 
would have the ability to establish Councils position on solar farms on the public record in the 
shortest timeframe, giving a clear signal to the industry and potential developers as to Councils 
position. However, until and unless the advocacy work achieved actual reforms of state policy or 
legislation that position would remain contestable. 

Opportunities 

• Participation and collaboration with other councils in our region through the Central West 
Joint Organisation. 

• Through the Minister for Planning seek or suggest reforms to State Environmental Planning 
Policies such as: 

o Establishing visual impact assessment criteria, like the schedule of matters that is 
required to be considered for billboards and other signage under the SEPP (Industry and 
Employment) 2021  

o Nominate exclusion zones on the outskirts of population centres, on ridgelines or on 

slopes greater than 5% unless a detailed visual analysis confirms the development will 
not be viewable by more than a modest number of dwellings. 

o Split the current definition so that Energy Storage Systems (i.e. batteries) can be 
regulated independently of Energy Generating Works (solar farms) recognising that they 
have vastly different visual impacts and opportunities to mitigate through screening. 

• Seeking support from key stakeholders such as tourism bodies 

• Engagement with the Aboriginal community to establish any areas or locations that should 
be avoided on cultural grounds. 

• Providing commentary and feedback on State government policies and reform initiatives 

Constraints 

• Council does not have the ability to dictate changes to State policies or legislation. 

• Advocacy work in this space may generate adverse reactions from the renewable energy 
industry in the form of counter-advocacy. It should be expected that there would be some 
level of push back on environmental and sustainability grounds. 

• Established case law exists on the weight to be given to planning controls in the LEP and 
provisions in the DCP. As long as these remain permissive then any less formal position 
would be vulnerable to challenge. 

Strategic Considerations 
The option of advocacy is non-exclusive and may be pursued alongside any of the other options, or 
as a preliminary step to gauge the level of support across different sectors of the community. 
Advocacy work in this space would highlight Councils position on solar farms. However, on its own 
even a detailed position would not prevent any future solar farms and would have minimal weight 
in the assessment and determination of any application that was broadly consistent with the 
planning controls that are in place. 

This creates the risk of Council being perceived as inconsistent if it is seen to be advocating against 
solar farms while simultaneously approving development applications for them. Advocacy without 
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a detailed evidence base could also be perceived as an arbitrary position lacking in rigour. 
Balanced against these risks clear and bold advocacy work may also be seen as Council being 
proactive and seeking to take a leadership position in this space, partly arising from concerns 
expressed by our community from recent development applications. 

If this option is pursued the messaging should be nuanced, acknowledging the gaps in the 
knowledge base, and calling for work to be done to close those gaps. In this light a restrictive 
stance can be presented as adhering to the precautionary principle as a restrictive stance can 
always be relaxed if evidence emerges to suggest that is warranted. 

CONCLUSION 
Each of the options presents a different balance between certainty and flexibility. Council’s 
challenge is to determine how best to manage large-scale renewable energy development in a way 
that contributes to State energy transition goals while safeguarding the agricultural productivity, 
environmental values and rural landscapes that underpin the Orange region’s identity and 
economy. 

The options outlined are not mutually exclusive and may be combined or staged to achieve a 
balanced and defensible planning framework. Specifically, options 3 and 4 may provide a staged 
approach that would enable Council to respond proportionately while maintaining alignment with 
broader energy transition objectives. Please note that options 2, 3 and 4 have financial 
implications that are currently unfunded.  

ATTACHMENTS 
1 Notice Of Motion - Requesting Options Paper - Large-Scale Renewable Energy 

Infrastructure - 17 February 2026, D26/43624⇩  
2 Central Joint Organisation - Discussion Paper - Lessons Learned Renewable Energy Projects 

and Voluntary Planning Agreements - 31 Oct 2025, D26/43621⇩  
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2.2 Development Application DA 46/2026(1) - 7 Squatters Ridge 
RECORD NUMBER: 2026/432 
AUTHOR: James Coutts, Undergraduate Planner      
  

EXECUTIVE SUMMARY 

Application lodged 12 February 2026 

Applicant/s J & M MacDouall Pty Ltd 

Owner/s Mr KS Allen 

Land description Lot 29 DP 248205 - 7 Squatters Ridge, Clifton Grove 

Proposed land use Secondary Dwelling 

Value of proposed development $347,364 

Council's consent is sought for a secondary dwelling at 7 Squatters Ridge, Clifton Grove - Lot 29 
DP 248205. The proposed secondary dwelling is a two-bedroom dwelling located to the northwest 
of the primary dwelling. 

The subject site is located within the R5 Large Lot Residential zone. The proposed development is 
defined as a secondary dwelling and is not permitted in this zone under Orange Local 
Environmental Plan 2011. However, it is permissible under State Environmental Planning Policy 
(Housing) 2021, and the application is therefore seeking consent pursuant to that instrument. 

The SEPP (Housing) 2021 limits the gross floor area of a secondary dwelling to 60m², unless a 
greater floor area is permitted on the land under another environmental planning instrument.  

In this instance, the proposed secondary dwelling has a gross floor area of 105m² and therefore 
exceeds the default development standard. Although Orange Local Environmental Plan 2011 
contains a more flexible floor area control for secondary dwellings in circumstances where that 
land use is permissible, that flexibility cannot presently operate in this case because secondary 
dwellings are not listed as permissible in the R5 Large Lot Residential zone under the LEP. As a 
result, the applicant has sought to seek a variation to the 60m² development standard. 

The assessment contained within this report concludes that the variation is reasonable in the 
circumstances. In reaching that conclusion, regard has been had to the size of the subject land, the 
scale of the existing principal dwelling, the compatibility of the proposal with the established 
character of the locality and the limited impacts arising from the development. The variation is 
also considered reasonable in light of the anomalous planning outcome created by the current 
interaction between the Housing SEPP and Orange Local Environmental Plan 2011. 

The anomaly arises because, the state policy is attempting to allow each Council to set an 
appropriate percentage rule, however the mechanism is worded as follows: 

“if a greater floor area is permitted for a secondary dwelling on the land under another 
environmental planning instrument – the greater floor area.” 

By using the phrase “on the land” an application must first be tested for permissibility under the 
LEP before the percentage rule could be considered. Since the LEP does not permit secondary 
dwellings in the R5 zone the local percentage is in effect unavailable.  

In normal practice clause 5.4 of the LEP has set the local percentage rule, for zones where 
secondary dwellings are permissible, at 50% of the principal dwelling. The LEP applies this rule to 
urban residential zones which typically have smaller lot sizes. Logic would suggest that as a lot size 
increases there would be more space available to absorb the secondary dwelling with appropriate 
setbacks and that any impacts on neighbours would be reduced even if the size increased.  
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In this context the section 4.6 request can be seen as seeking to enable the intent of the SEPP (of 
allowing the LEP to establish the percentage rule) and overcome the difficulty caused by the 
wording of the SEPP reference. 

It should be noted that Council is currently seeking to amend Orange Local Environmental 
Plan 2011 to permit secondary dwellings within the R5 Large Lot Residential zone. This 
amendment is intended to correct the current inconsistency, remove the need for unnecessary 
Clause 4.6 variation requests, and ensure that secondary dwellings in the R5 zone are assessed 
under the same provisions applying in other residential zones. 

The site is bushfire prone land, and the application is supported by a Bush Fire Assessment Report 
prepared by Bushfire Planning & Design and authored by a BPAD Level 3 accredited practitioner. 
The report identifies the bushfire hazards affecting the site and recommends measures consistent 
with Planning for Bush Fire Protection 2019. Having regard to section 4.14(1)(b) of the 
Environmental Planning and Assessment Act 1979, the proposal is considered capable of achieving 
an acceptable bushfire planning outcome subject to conditions of consent. 

The proposed development is advertised development pursuant to Council’s Community 
Participation Plan 2019 and Schedule 1 of the Environmental Planning and Assessment Act 1979. 
At the completion of the exhibition period, no submissions were received. 

As outlined in this report, the proposed development is considered satisfactory on balance, having 
regard to the relevant Local and State planning controls applying to the subject land and the 
proposed land use. While the application involves a Clause 4.6 variation to the floor area standard 
for secondary dwellings, that variation is considered to be well founded and reasonable in the 
circumstances. This application has been forwarded to Council for determination given that the 
variation sought exceeds 10% of the development standard and is beyond the delegations for staff 
to determine. Subject to the recommended conditions of consent, the impacts of the 
development are considered acceptable, and approval of the application is recommended. 

 
Figure 1 - locality plan 
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DIRECTOR’S COMMENT 
The major issue in the assessment of this application relates to the need for a section 4.6 variation 
to a development standard. This has been required due to the poor construction of 
section 52(2)(c) of SEPP (Housing) which enables consent to be granted where: 

(c) the total floor area of the secondary dwelling is— 

(i) no more than 60m2, or 

(ii) if a greater floor area is permitted for a secondary dwelling on the land under another 
environmental planning instrument—the greater floor area. 

The underlined phrase effectively prevents any application made under the SEPP from accessing 
the percentage rule normally available under clause 5.4 of the LEP. This is not logical given that if 
the use were permissible “on the land” under the LEP, the application would not be made under 
the SEPP in the first instance. Council did not make secondary dwellings permissible in the R5 zone 
on the advice of the Department that doing so would duplicate the SEPP and create confusion. 
Given these issues, an LEP amendment is underway to permit secondary dwellings within the 
R5 zone and address this inconsistency. 

LINK TO DELIVERY/OPERATIONAL PLAN 
The recommendation in this report relates to the Delivery/Operational Plan strategy “7.3 Plan for 
growth and development that balances liveability with valuing the local environment”. 

FINANCIAL IMPLICATIONS 
Nil 

POLICY AND GOVERNANCE IMPLICATIONS 
Nil 

RECOMMENDATION 

That Council consents to Development Application DA 46/2026(1) for Secondary Dwelling at 
Lot 29 DP 248205 - 7 Squatters Ridge, Clifton Grove pursuant to the conditions of consent in the 
attached Notice of Approval. 

FURTHER CONSIDERATIONS 
The recommendation of this report has been assessed against Council’s key risk categories and the 
following comments are provided: 

Service/Project Delivery Approval or refusal may affect infrastructure demands, service 
planning or community expectations. 

Financial Decisions may lead to financial implications through infrastructure 
contributions, legal appeals or compensation claims. 

Reputation/Political The outcome may attract public or political scrutiny, especially if 
perceived as inconsistent or contentious. 

Environment The application may have environmental impacts - positive or 
negative - depending on the nature of the development. 

Compliance The decision must align with planning legislation, regulation and 
controls and Council policies to avoid legal risk. 

People & WHS Development activities may introduce safety risks for workers, 
residents or the broader community. 
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Information Technology/ 
Cyber Security 

Systems used to assess and manage the application must ensure 
data integrity and secure handling of sensitive information. 

SUPPORTING INFORMATION 

THE PROPOSAL 
The proposal involves the construction of a secondary dwelling at 7 Squatters Ridge, Clifton Grove 
- Lot 29 DP 248205. The proposed secondary dwelling will be located to the north-west of the 
main residence and will comprise two bedrooms with associated living, kitchen, dining, a 
bathroom with separate W/C and alfresco (a total floor area of 105m²) and an attached single 
garage. 

Construction materials consist of brick walls with steel roof sheeting and aluminium windows. 
Access will be retained via the existing access point off Squatters Ridge. The proposed 
development will connect to existing essential services except for sewage, which will be disposed 
of to the identified area northwest of the proposed dwelling. 

The proposed development for a secondary dwelling is not permissible in the R5 Large Lot 
Residential zone, and therefore not permissible under the provisions of the Orange LEP 2011. 
However, a secondary dwelling is permitted using the provisions of the State Environmental 
Planning Policy (Housing) 2021. The secondary dwelling has a total floor area of 105m2 and thus 
will exceed the prescribed maximum floor area permitted for secondary dwellings within the SEPP.  

Consent is sought to vary the floor area development standard pursuant to Clause 4.6 Exception to 
Development Standards of Orange Local Environmental Plan 2011. An assessment of this variation 
has been included in the body of this report and concludes that the proposed variation is 
reasonable in the context of the locality with consideration of the conflicting development 
restrictions across the various residential zones within the Orange City Council area. 

 
Figure 2 – proposed site plan 
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Figure 3 – proposed floor plan 

MATTERS FOR CONSIDERATION 

Section 1.7 - Application of Part 7 of the Biodiversity Conservation Act 2016 and Part 7A of the 
Fisheries Management Act 1994 
Section 1.7 of the EP&A Act identifies that Part 7 of the Biodiversity Conservation Act 2016 
(BC Act) and Part 7A of the Fisheries Management Act 1994 have effect in connection with 
terrestrial and aquatic environments. 

There are four triggers known to insert a development into the Biodiversity Offset Scheme (i.e. the 
need for a BDAR to be submitted with a DA): 

• Trigger 1: development occurs in land mapped on the Biodiversity Values Map (OEH) 
(clause 7.1 of BC Regulation 2017); 

• Trigger 2: development involves clearing/disturbance of native vegetation above a certain 
area threshold (clauses 7.1 and 7.2 of BC Regulation 2017); or 

• Trigger 3: development is otherwise likely to significantly affect threatened species (clauses 
7.2 and 7.3 of BC Act 2016). 

The fourth trigger (development proposed to occur in an Area of Outstanding Biodiversity Value 
(clause 7.2 of BC Act 2016) is generally not applicable to the Orange LGA; as no such areas are 
known to occur in the LGA. No further comments will be made against the fourth trigger. 

Summary 
The site does not occur within land mapped on the Biodiversity Values Map and no 
clearing/disturbance is proposed. As the proposal does not trigger any of the four requirements 
for insertion into the BOS, a Biodiversity Development Assessment Report is not required to be 
lodged with the application for development consent. No other comments are warranted under 
this section. 
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Section 4.14 Consultation and development consent—certain bush fire prone land 
Development consent cannot be granted for the carrying out of development for any purpose 
(other than a subdivision of land that could lawfully be used for residential or rural residential 
purposes or development for a special fire protection purpose) on bush fire prone land (being land 
for the time being recorded as bush fire prone land on a relevant map certified under section 
10.3(2)) unless the consent authority— 

(a) is satisfied that the development conforms to the specifications and requirements of the 
version (as prescribed by the regulations) of the document entitled Planning for Bush Fire 
Protection prepared by the NSW Rural Fire Service in co-operation with the Department (or, if 
another document is prescribed by the regulations for the purposes of this paragraph, that 
document) that are relevant to the development (the relevant specifications and 
requirements), or 

(b) has been provided with a certificate by a person who is recognised by the NSW Rural Fire 
Service as a qualified consultant in bush fire risk assessment stating that the development 
conforms to the relevant specifications and requirements. 

(1A) If the consent authority is satisfied that the development does not conform to the relevant 
specifications and requirements, the consent authority may, despite subsection (1), grant 
consent to the carrying out of the development but only if it has consulted with the 
Commissioner of the NSW Rural Fire Service concerning measures to be taken with respect to 
the development to protect persons, property and the environment from danger that may 
arise from a bush fire. 

(1B) This section does not apply to State significant development. 

(1C) The regulations may exclude development from the application of this section subject to 
compliance with any requirements of the regulations. The regulations may (without limiting 
the requirements that may be made)— 

(a) require the issue of a certificate by the Commissioner of the NSW Rural Fire Service or 
other qualified person in relation to the bush fire risk of the land concerned, and 

(b) authorise the payment of a fee for the issue of any such certificate. 

The application is supported by a Bush Fire Assessment Report prepared by Bushfire Planning & 
Design, authored by a BPAD Level 3 accredited practitioner. This satisfies Section 4.14(1)(b) of the 
Environmental Planning and Assessment Act 1979, which requires consideration of bushfire risk 
and the implementation of measures to protect life, property and the environment. The report 
identifies bushfire hazards affecting the site and recommends an acceptable solution in 
accordance with the principles and requirements of Planning for Bush Fire 
Protection 2019 (PBP 2019). Given that the acceptable solution proposed has been endorsed by 
a BPAD Level 3 accredited practitioner, Council can be satisfied that the design has adequately 
complied with the requirements of Planning for Bushfire Protection. 

Section 4.15 
Section 4.15 of the Environmental Planning and Assessment Act 1979 requires Council to consider 
various matters, of which those pertaining to the application are listed below. 
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PROVISIONS OF ANY ENVIRONMENTAL PLANNING INSTRUMENT s4.15(1)(a)(i) 

Orange Local Environmental Plan 2011 

Part 1 - Preliminary 

Clause 1.2 - Aims of Plan 
The broad aims of the LEP are set out under subclause 2. Those relevant to the application are as 
follows:  

(e) to provide a range of housing choices in planned urban and rural locations to meet 
population growth, 

(f) to recognise and manage valued environmental heritage, landscape and scenic features of 
Orange. 

The application is considered to be consistent with the applicable aims of the plan.  

Clause 1.6 - Consent Authority 
This clause establishes that, subject to the Act, Council is the consent authority for applications 
made under the LEP. 

Clause 1.7 - Mapping  
The subject site is identified on the LEP maps in the following manner: 

Land Zoning Map:  Land zoned R5 Large Lot Residential 

Lot Size Map:  Minimum Lot Size 2 Ha 

Heritage Map:  Not a heritage item or conservation area 

Height of Buildings Map:  No building height limit 

Floor Space Ratio Map:  No floor space limit 

Terrestrial Biodiversity Map:  Biodiversity sensitivity on the site 

Groundwater Vulnerability Map:  Not groundwater vulnerable 

Drinking Water Catchment Map:  Not within the drinking water catchment 

Watercourse Map:  Not within or affecting a defined watercourse 

Urban Release Area Map: Not within an urban release area 

Obstacle Limitation Surface Map:  No restriction on building siting or construction 

Additional Permitted Uses Map:  No additional permitted use applies 

Flood Planning Map: Not within a flood planning area 

Those matters that are of relevance are addressed in detail in the body of this report. 

Clause 1.9A - Suspension of Covenants, Agreements and Instruments 
This clause provides that covenants, agreements and other instruments which seek to restrict the 
carrying out of development do not apply with the following exceptions. 

(a) to a covenant imposed by the Council or that the Council requires to be imposed, or 

(b) to any relevant instrument under Section 13.4 of the Crown Land Management Act 2016, or 

(c) to any conservation agreement under the National Parks and Wildlife Act 1974, or 

(d) to any Trust agreement under the Nature Conservation Trust Act 2001, or 

(e) to any property vegetation plan under the Native Vegetation Act 2003, or 
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(f) to any biobanking agreement under Part 7A of the Threatened Species Conservation Act 
1995, or 

(g) to any planning agreement under Subdivision 2 of Division 7.1 of the Environmental Planning 
and Assessment Act 1979. 

Council staff are not aware of the title of the subject property being affected by any of the above. 

Part 2 - Permitted or Prohibited Development 

Clause 2.1 - Land Use Zones and Clause 2.3 - Zone Objectives and Land Use Table 
The subject site is located within the R5 Large Lot Residential zone. The proposed development is 
defined as a secondary dwelling and is not permitted in this zone under OLEP 2011 but is 
permitted under the SEPP (Housing) 2021. This application is seeking consent under the SEPP. 

Clause 2.3 of LEP 2011 references the Land Use Table and Objectives for each zone in LEP 2011. 
These objectives for land zoned R5 Large Lot Residential are as follows: 

Objectives of zone R5 Large Lot Residential 

• To provide residential housing in a rural setting while preserving, and minimising impacts on, 
environmentally sensitive locations and scenic quality. 

• To ensure that large residential lots do not hinder the proper and orderly development of 
urban areas in the future. 

• To ensure that development in the area does not unreasonably increase the demand for 
public services or public facilities. 

• To minimise conflict between land uses within this zone and land uses within adjoining zones. 

• To provide for student housing in close proximity to the Charles Sturt University. 

• To ensure development is ordered in such a way as to maximise public transport patronage, 
and encourage walking and cycling, in close proximity to settlement. 

• To ensure development along the Southern Link Road has an alternative access. 

Although the proposed secondary dwelling is not permissible in the zone under the OLEP 2011, the 
proposal is still consistent with the objectives of the zone as it will provide further residential 
housing in a rural setting whilst preserving the surrounding environment. The development will 
not hinder the proper and orderly development of urban areas in the future. 

Part 3 - Exempt and Complying Development 
The application is not exempt or complying development. 

Part 4 - Principal Development Standards 

Clause 4.6 - Exceptions to Development Standards 
This clause is applicable as the proposed secondary dwelling has a floor area that is greater than 
the maximum size allowed under State Environmental Planning Policy (Housing) 2021. 
Clause 52(2) of the SEPP sets out maximum total floor area for secondary dwellings, which 
relevantly states: 

(b) the total floor area of the secondary dwelling is no more than 60 square metres or, if a 
greater floor area is permitted in respect of a secondary dwelling on the land under another 
environmental planning instrument, that greater floor area. 
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The proposed secondary dwelling is situated on land within the R5 Large Lot Residential zone 
where secondary dwellings are prohibited under the Orange LEP 2011; although they are 
permissible under Clause 49 of the Housing SEPP. 

Accordingly, this clause identifies that a secondary dwelling cannot have a total floor area greater 
than 60m², which the proposed secondary dwelling of this development exceeds. The proposed 
total floor area of the secondary dwelling is 105m², representing a variation of 75%. 

Clause 4.6(1) is intended to achieve the following objectives: 

(a) provide an appropriate degree of flexibility in applying certain development standards 

(b) achieve better outcomes for and from development by allowing flexibility in particular 
circumstances. 

At its core, a Clause 4.6 variation may be supported where it can be shown that the objectives of 
the standard are unreasonable and/or unnecessary to apply in this particular case, and where it 
can be shown that the objectives of both the plan and the clause to be varied are achieved 
notwithstanding the non-compliance with the numerical value of the standard. 

Clause 4.6 may not be used to routinely seek variation to a standard and may not be used in such a 
way as to render a development contrary to the intent of the standard or the plan that it relates 
to. Clause 4.6 may also not be used as a de facto rezoning tool and cannot be used to bypass 
permissibility issues that a particular proposal may have. 

The permissibility of secondary dwellings in the R5 Large Lot Residential zone was excluded from 
the Orange LEP on Departmental advice that such development was already permitted under the 
provisions of the SEPP (Affordable Rental Housing) 2009, which has subsequently been replaced 
by SEPP (Housing) 2021. Although, under the provisions of the SEPP there are limitations on the 
floor area allowed for secondary dwellings (Clause 52(2)) (maximum 60m² GFA); whereas in 
the LEP, secondary dwellings are permissible if they have a total floor area that is not greater 
than 60m², or do not exceed 50% of the floor area of the principal dwelling. 

The applicant has requested that, given the conflicting provisions that apply throughout the City 
for this type of development, and Council’s previous approach to the consideration of same with 
other requests, that Council determine the suitability of the proposed development against the 
secondary dwelling standard of 50% of the principal dwellings floor area as opposed to the current 
limitation of 60m². The applicant has advised that the GFA of the primary dwelling is 284.2m2. In 
this case 50% of the GFA of the main dwelling equals 142.1m2. Based on a GFA of 105m² the 
development represents 36.9% of the main dwelling and would have ordinarily easily met the 
standard if it were permissible in the zone under the LEP as opposed to the SEPP. 

The secondary dwelling development is proposed on a large rural residential parcel (1.44ha) and 
will not result in an excessive site coverage, as it would if it were to be constructed on an urban 
parcel. The proposed site coverage for the development is considered comparable to that of 
adjoining rural residential parcels such that the character of Clifton Grove is preserved. The site 
coverage proposed remains far less than the site coverage typical of secondary dwellings 
permitted in urban areas, demonstrating that large lot environments have greater capacity to 
accommodate larger secondary dwellings with the same or lesser impacts compared to urban lots. 

As a result, Council may consider including secondary dwellings as permissible in the R5 Large Lot 
Residential zone with future amendment to the Orange LEP. 
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Matters to Demonstrate in an Application 
Under Clause 4.6(3) when applicants lodge development applications and associated requests to 
vary a development standard, development consent must not be granted to development that 
contravenes a development standard unless the consent authority is satisfied the applicant has 
demonstrated that: 

(a) compliance with the development standard is unreasonable or unnecessary in the 
circumstances, and 

(b) there are sufficient environmental planning grounds to justify the contravention of the 
development standard.  

The applicant has relied upon the 2nd ‘test’ in Winten and the 1st and 2nd ‘ways’ in Wehbe – 
i.e. the underlying objectives or purpose of the standard is satisfied or the objectives are not 
relevant; and the 4th ‘way’ in Wehbe - the development standard has been virtually abandoned or 
destroyed by the consent authority’s own actions in order to satisfy point (a) and judgment in the 
case of Four2Five Pty Ltd v Ashfield Council [2015] in order to satisfy point (b). 

Clause 4.6(3)(a) Comment 
Through the Judgment in Winten Developments Pty Ltd v North Sydney Council [2001] NSWLEC 46 
(“Winten”) the Court established a ‘Five-part test’ for considering whether strict compliance with a 
development standard is unreasonable or unnecessary in a particular case. 

The Five Part Test 
The Five Part Test is anchored in Land and Environment Court Planning Principles. The Department 
of Planning recommends that consent authorities apply the test in their assessment of 
Clause 4.6 variations. The five-part test embodies the following: 

1 the objectives of the standard are achieved notwithstanding noncompliance with the 
standard 

2 the underlying objective or purpose of the standard is not relevant to the development and 
therefore compliance is unnecessary 

3 the underlying object or purpose would be defeated or thwarted if compliance was required 
and therefore compliance is unreasonable 

4 the development standard has been virtually abandoned or destroyed by the council’s own 
actions in granting consents departing from the standard and hence compliance with the 
standard is unnecessary and unreasonable 

5 the compliance with development standard is unreasonable or inappropriate due to existing 
use of land and current environmental character of the particular parcel of land. That is, the 
particular parcel of land should not have been included in the zone. 

With regard to Point (1), section 52 of SEPP(Housing) does not contain specific objectives, however 
the overall principles in section 3 of the SEPP include: 

(c) ensuring new housing development provides residents with a reasonable level of amenity, 

(d) promoting the planning and delivery of housing in locations where it will make good use of 
existing and planned infrastructure and services, 

(e) minimising adverse climate and environmental impacts of new housing development, 

(f) reinforcing the importance of designing housing in a way that reflects and enhances its 
locality, 
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It is considered that the secondary dwelling on a large residential lot in Clifton Grove will provide 
residents with reasonable amenity, makes use of existing infrastructure and services, does not 
adversely impact the climate and, given the relationship to the overall size of the lot, will read as 
consistent with the character of Clifton Grove. 

With regard to Point (2), it is considered that a variation of the minimum total floor area for 
secondary dwellings is a development standard that may be considered within the ambit and 
operation of this clause. 

Floor area requirements for secondary dwellings are a blunt assessment tool aimed at achieving 
good design outcomes, whilst at the same time making efficient use of the land at densities likely 
to achieve a reasonable return for the development; and at the same time ensuring that 
neighbourhood character and amenity is not excessively compromised. 

The variation is considered acceptable in this case due largely to the size of the rural residential 
allotment and the fact that the secondary dwelling would have an allowable floor area if it were 
permissible in the zone under the LEP. As the proposed development is a secondary dwelling and 
is situated on a parcel of land that is not typical of an urban area, the variation is considered to be 
acceptable in this instance as the effect of the proposal on the surrounding development will be 
minimal. 

With regard to Point (3), it is considered that strict compliance with the 60m2 standard under 
SEPP (Housing) 2021 would not necessarily defeat or thwart the underlying objective or purpose 
of the development standard. However, the proposal is considered to be consistent with the 
objectives of the development standard. 

With regard to Point (4), the development standard cannot be said to be abandoned. However, it 
is considered that other land holdings within close proximity to the subject site would most likely 
encounter this issue themselves. 

With regard to Point (5), the zoning of the land is reasonable and appropriate for the proposal. It is 
considered that insistence on full compliance with Clause 52(2) for this site is unreasonable and 
unnecessary in this case. 

Clause 4.6(3)(b) Comment 
As established in Four2Five, where a variation to a development standard is sought, the onus rests 
with the applicant to demonstrate that there are sufficient environmental planning grounds to 
justify the variation. In this regard, the applicant must establish that strict compliance with the 
relevant development standard is unreasonable or unnecessary. Importantly, any such 
environmental planning grounds must be specific to the particular circumstances of the proposed 
development and must not be grounds that could reasonably apply to a similar form of 
development on any other land. 

In this case, the following environmental planning grounds support the proposal:  

• A variation of the development standard is justified in this case because it can be 
demonstrated that the proposal satisfies the objectives of the R5 Large Lot Residential 
zone and the objectives of the secondary dwelling standards under the Housing SEPP. 

• The secondary dwelling development has a high degree of compliance with the other 
relevant LEP and DCP provisions. 

• The proposed secondary dwelling is considered compatible with the residential land use 
pattern in this area. A variation of the minimum floor area to allow the proposed 
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secondary dwelling to be excised on a large lot allotment does not diminish this aspect of 
the development. 

• It is demonstrated that non-compliance with the development standard does not generate 
unacceptable impacts in the locality. 

The proposed development with its non-compliance to Clause 52(2) is not contrary to any of the 
objectives for the zone. Even if it is prohibited under the LEP it is compliant under the 
Housing SEPP (subject to the 4.6 variation being granted). Neither does the proposed 
development significantly contravene the DCP’s planning outcomes. 

Overall, it is considered that the proposed development does not result in any adverse impact on 
the operation of the LEP or the DCP, and would not result in any significant adverse impact. 

Given that the proposed variation to the development standard exceeds 10% the decision with 
respect to this application reverts to Council as it is beyond the delegations issued to Council staff.  
It is considered that the proposal, including the variation sought, is consistent with the above 
objectives. It is recommended that Council supports the application.  

Part 5 - Miscellaneous Provisions 

Clause 5.4 - Controls Relating to Miscellaneous Permissible Uses 
This clause contains various development standards that apply to specific types of development. 
Relevantly the clause requires: 

• secondary dwellings to be limited to the greater of 60 square metres or 50% of the floor 
area of the principal (main) dwelling 

In this regard, the proposal is inconsistent with the former requirement as the proposed 
secondary dwelling exceeds 60m². However, the development does comply with the latter 
standard as it does not exceed 50% of the floor area of the principal dwelling. 

It must be noted that due to the development being prohibited in the zone, the secondary 
dwelling is being assessed under the SEPP (Housing) 2021, where the former standard (<60sqm) is 
applied. Due to the development exceeding this measurement, a Clause 4.6 variation has been 
applied to vary Clause 52(2) of the SEPP (Housing) 2021 which has been addressed above. 

Part 6 - Urban Release Area 
Not relevant to the application. The subject site is not located in an Urban Release Area. 

Part 7 - Additional Local Provisions 

7.1 - Earthworks 
This clause establishes a range of matters that must be considered prior to granting development 
consent for any application involving earthworks, such as: 

(a) the likely disruption of, or any detrimental effect on, existing drainage patterns and soil 
stability in the locality of the development 

(b) the effect of the development on the likely future use or redevelopment of the land 

(c) the quality of the fill or the soil to be excavated, or both 

(d) the effect of the development on the existing and likely amenity of adjoining properties 

(e) the source of any fill material and the destination of any excavated material 

(f) the likelihood of disturbing relics 
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(g) the proximity to and potential for adverse impacts on any waterway, drinking water 
catchment or environmentally sensitive area 

(h) any measures proposed to minimise or mitigate the impacts referred to in paragraph (g). 

The earthworks proposed in the application are limited to the extent of cutting and filling required 
for the proposed building or structure. The extent of disruption to the drainage of the site is 
considered to be minor and will not detrimentally affect adjoining properties or receiving 
waterways. 

The extent of the earthworks will not materially affect the potential future use or redevelopment 
of the site that may occur at the end of the proposed development's lifespan. 

The site is not known to be contaminated and conditions may be imposed requiring the use of 
verified clean fill only. Excavated materials will be reused onsite as far as possible and conditions 
may be imposed to require that surplus materials will disposed of to an appropriate destination. 

The earthworks will be appropriately supported onsite and the change in ground level is not 
substantial. Therefore the effect on the amenity of adjoining properties is considered to be minor. 

The site is not known to contain any Aboriginal, European or archaeological relics. Previous known 
uses of the site do not suggest that any relics are likely to be uncovered. However, conditions may 
be imposed to ensure that should site works uncover a potential relic or artefact, works will be 
halted to enable proper investigation by relevant authorities and the proponent required to seek 
relevant permits to either destroy or relocate the findings. 

The site is not in proximity to any waterway, drinking water catchment or sensitive area. 
Conditions may be imposed to require a sediment control plan, including silt traps and other 
protective measures, to ensure that loose dirt and sediment does not escape the site boundaries. 

7.3 - Stormwater Management 
This clause applies to all industrial, commercial and residential zones and requires that Council be 
satisfied that the proposal: 

(a) is designed to maximise the use of water permeable surfaces on the land having regard to the 
soil characteristics affecting onsite infiltration of water 

(b) includes, where practical, onsite stormwater retention for use as an alternative supply to 
mains water, groundwater or river water; and 

(c) avoids any significant impacts of stormwater runoff on adjoining downstream properties, 
native bushland and receiving waters, or if that impact cannot be reasonably avoided, 
minimises and mitigates the impact. 

The proposal has been designed to include permeable surfaces and includes onsite retention of 
stormwater with a 28,000L rainwater tank. It is therefore considered that the post development 
runoff levels will not exceed the predevelopment levels. 

7.4 - Terrestrial Biodiversity 
This clause seeks to maintain terrestrial biodiversity and requires that consent must not be issued 
unless the application demonstrates whether or not the proposal: 

(a) is likely to have any adverse impact on the condition, ecological value and significance of the 
fauna and flora on the land 

(b) is likely to have any adverse impact on the importance of the vegetation on the land to the 
habitat and survival of native fauna 
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(c) has any potential to fragment, disturb or diminish the biodiversity structure, function and 
composition of the land, and 

(d) is likely to have any adverse impact on the habitat elements providing connectivity on the 
land. 

Additionally this clause prevents consent being granted unless Council is satisfied that: 

(a) the development is designed, sited and will be managed to avoid any significant adverse 
environmental impact, or 

(b) if that impact cannot be reasonably avoided - the development is designed, sited and will be 
managed to minimise that impact, or 

(c) if that impact cannot be minimised - the development will be managed to mitigate that 
impact. 

The proposal is located on land that has been identified on the Terrestrial Biodiversity Map as 
partially comprising “Biodiversity Sensitivity” land. The subject site was inspected on 5 February 
2026 and the area of sensitivity located in the north-eastern corner observed. The area is limited 
to trees with no understorey present, and evidence of modification to the landscape was 
prevalent with an established regime of mowing the entire subject site observed. The proposed 
development of the site is located clear of the sensitive area. Additionally, the proposed vehicular 
access to the development is clear of the sensitive areas. 

Figure 4 - terrestrial Biodiversity mapped on site  
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Figure 5 – site conditions on 5 February 2026 

In this regard the proposal has been designed to site the building and its access in a manner that 
seeks to avoid adverse consequences. The proposed siting of the building is greater than 10m from 
the mapped biodiversity. This ensures that no part of any tree trunk measuring over 30 cm in 
circumference at 1.3m above ground falls within this buffer in accordance with the 
10/50 Vegetation Clearing Scheme, avoiding automatic eligibility for clearing rights under the 
Rural Fires Act 1997. 

Under the Code, trees are only eligible for clearing within 10m of an “external wall of a habitable 
building” if parts of the trunk exceed 30cm circumference at chest height. By situating the 
footprint outside this buffer, the proposal intentionally prevents any requirement or entitlement 
for removal under the 10/50 rules. 

Furthermore, native vegetation is protected under the NSW Native Vegetation Act 2003 and the 
Biodiversity Conservation Act 2016, which regulate clearing via development consent, property 
vegetation plans or self-assessable codes. No removal is proposed by the applicant, and the 
objectives of avoiding incidental clearing and upholding biodiversity outcomes is achieved, as 
mandated by these statutes. 

Accordingly, the proposal is unlikely to fragment, diminish or disturb the biodiversity structure, 
ecological functions or composition of the land and does not reduce habitat connectivity with 
adjoining sensitive areas. 
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Clause 7.11 - Essential Services 
Clause 7.11 applies and states: 
Development consent must not be granted to development unless the consent authority is satisfied 
that any of the following services that are essential for the proposed development are available or 
that adequate arrangements have been made to make them available when required: 

(a) the supply of water, 

(b) the supply of electricity, 

(c) the disposal and management of sewage, 

(d) storm water drainage or on-site conservation, 

(e) suitable road access. 

In consideration of this clause, all utility services are available to the land and adequate for the 
proposal. 

STATE ENVIRONMENTAL PLANNING POLICIES 
The following SEPPs are applicable to the proposed development: 

• State Environmental Planning Policy (Housing) 2021 

• State Environmental Planning Policy (Resilience and Hazards) 2021 

STATE ENVIRONMENTAL PLANNING POLICY (RESILIENCE AND HAZARDS) 2021 

Chapter 4 - Remediation of Land 

4.6 - Contamination and Remediation to be Considered in Determining Development 
Application 

(1) A consent authority must not consent to the carrying out of any development on land unless: 

(a) it has considered whether the land is contaminated, and 

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

(2) Before determining an application for consent to carry out development that would involve a 
change of use on any of the land specified in subsection (4), the consent authority must 
consider a report specifying the findings of a preliminary investigation of the land concerned 
carried out in accordance with the contaminated land planning guidelines. 

(3) The applicant for development consent must carry out the investigation required by 
subsection (2) and must provide a report on it to the consent authority. The consent authority 
may require the applicant to carry out, and provide a report on, a detailed investigation (as 
referred to in the contaminated land planning guidelines) if it considers that the findings of 
the preliminary investigation warrant such an investigation. 

(4) The land concerned is: 

(a) land that is within an investigation area, 
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(b) land on which development for a purpose referred to in Table 1 to the contaminated 
land planning guidelines is being, or is known to have been, carried out, 

(c) to the extent to which it is proposed to carry out development on it for residential, 
educational, recreational or child care purposes, or for the purposes of a hospital -land: 

(i) in relation to which there is no knowledge (or incomplete knowledge) as to 
whether development for a purpose referred to in Table 1 to the contaminated 
land planning guidelines has been carried out, and 

(ii) on which it would have been lawful to carry out such development during any 
period in respect of which there is no knowledge (or incomplete knowledge). 

The proposed development is for continued residential-type use of the land. The site has not been 
used for any known approved activities which would render the soil contaminated to such a 
degree as to prevent the future development of the land for the purposes of a secondary dwelling. 
It is noted that surrounding land in the immediate vicinity has a residential use component. As 
such, the proposal is considered to be consistent with the provisions of the SEPP. 

STATE ENVIRONMENTAL PLANNING POLICY (HOUSING) 2021 

Chapter 3  
Division 2 Clause 49 applies and states: 

Development for the purposes of a secondary dwelling includes the following: 

(a) the erection of, or alterations or additions to, a secondary dwelling 

(b) alterations or additions to a principal dwelling for the purposes of a secondary dwelling. 

The proposed secondary dwelling meets the definition outlined in the SEPP. The secondary 
dwelling is not permissible in the R5 Large Lot Residential zone under the Orange LEP, although is 
permissible under State Environmental Planning Policy (Housing) 2021. The proposed 
development is not contrary to the objectives of the SEPP as outlined in this report. 

Due to the development being prohibited in the zone, the secondary dwelling is being assessed 
under SEPP (Housing) 2021, where the <60m² standard is applied. Due to the development 
exceeding this measurement, a Clause 4.6 variation has been applied to vary Clause 52(2) of 
the SEPP, which has been addressed above. 

PROVISIONS OF ANY DRAFT ENVIRONMENTAL PLANNING INSTRUMENT THAT HAS BEEN PLACED 
ON EXHIBITION 4.15(1)(a)(ii) 
There are no draft Environmental Planning Instruments currently on exhibition that relate to the 
subject land or proposed development. 

DESIGNATED DEVELOPMENT 
The proposed development is not designated development. 

INTEGRATED DEVELOPMENT 
The proposed development is not integrated development. 

PROVISIONS OF ANY DEVELOPMENT CONTROL PLAN s4.15(1)(a)(iii) 
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Orange Development Control Plan 2004 
Orange DCP 2004 - Part 7 Development in Residential Areas is relevant to this proposal. The 
provisions are considered below. 

PO 0.4-2 INTERIM PLANNING OUTCOMES - TREE PRESERVATION 
1. Trees prescribed by this DCP must not be ringbarked, cut down, topped, lopped or wilfully 

destroyed without the Council’s approval and landowners consent 

2. This clause applies to Eucalypts of any size belonging to the White Box, Yellow Box and 
Blakely’s Red Gum Endangered Ecological Communities, including species indicated as 
affected in the tree preservation table. 

3. This clause also applies to any tree, native or exotic, with a trunk diameter equal to or 
greater than 300mm at breast height (refer AS4970-2009 for measurement guidelines). 

4. Notwithstanding IPO-4(3) this clause does not apply to species indicated as exempt in the 
tree preservation table. 

5. An application for the Council’s approval must be accompanied by an appropriately 
qualified specialist (i.e. Arborist) report outlining the following information  

• The location, size, species and condition (i.e. diseased, healthy, etc)  

• A statement that details any anticipated impacts on vegetation that may have derived 
from endangered ecological communities and/or that may be habitat for threatened 
species  

• The purpose of removal and whether the pruning of the tree would be a more practical 
and desirable alternative  

• Whether a replacement tree or trees should be planted  

• The location, size and species of any trees proposed to replace those intended for 
removal  

• The owners consent to the application being lodged  

• Any other relevant information regarding the tree to be removed (i.e. photographs) 

The proposal is considered to be satisfactory against the above outcomes. The two trees identified 
for removal are below IPO-4(3) specifications and are therefore permitted to be removed. 

PART 7 - DESIGN ELEMENTS FOR RESIDENTIAL DEVELOPMENT 
The DCP sets the following Planning Outcomes in regard to Residential Development. 

Residential Design Objectives 

• To ensure that the development fits into its setting and environmental features of the locality. 

• To ensure that the appearance of housing is of a high visual quality, enhances the streetscape 
and complements good quality surrounding development. 

• To ensure that new development complements places with heritage significance and their 
settings in a contemporary way. 

• To develop a sense of place with attractive street frontages. 

• To encourage visually appealing cohesive streetscapes. 

• To create a safe and secure environment. 

• To provide consistent design elements that protect private investment. 
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The relevant objectives of this section of the DCP are detailed below. 

Neighbourhood Character 
The DCP sets the following Planning Outcomes in regard to Neighbourhood Character: 

• Site layout and building design enables the: 

- creation of attractive residential environments with clear character and identity 

- use of site features such as views, aspect, existing vegetation and landmarks 

• Buildings are designed to complement the relevant features and built form that are 
identified as part of the desired neighbourhood character. 

• The streetscape is designed to encourage pedestrian access and use. 

The proposed secondary dwelling has no major implications on the existing neighbourhood 
character. The proposed secondary dwelling, being located 63m from the street, will not alter the 
existing streetscape. The proposal retains its appropriate scale in the existing locality. Whilst 
the R5 zone does not allow for dual occupancies or secondary dwellings, SEPP (Housing) 2021 does 
allow for secondary dwellings. Large dwellings, outbuildings and secondary dwellings form a part 
of the residential landscape in this locality. 

Building Appearance 
The DCP sets the following Planning Outcomes in regard to Building Appearance: 

• The building design, detailing and finishes relate to the desired neighbourhood character, 
complement the residential scale of the area, and add visual interest to the street. 

• The frontages of buildings and their entries face the street. 

• Garages and car parks are sited and designed so that they do not dominate the street 
frontage. 

The impact of the building appearance for the proposed secondary dwelling will be minimal as the 
building is located approximately 63m from the street frontage. In addition, the subject site 
occupies a narrow frontage at the head of a cul‑de‑sac, resulting in very limited visibility from the 
public domain. The proposed design, detailing and external finishes are of an acceptable standard, 
incorporating brick cladding and steel roofing that are consistent with the established character of 
the surrounding residential area. 

Bulk and Scale Objectives 

• To allow flexibility in siting buildings and to ensure that the bulk and scale of new 
development reasonably protects the amenity of neighbouring properties and maintains 
appropriate neighbourhood character. 

• To allow adequate daylight, sunlight and ventilation to living areas and private open spaces 
of new and neighbouring developments. 

• To encourage the sharing of views, while considering the reasonable development of the 
site. 

The development in not inconsistent with the above objectives as detailed below. 

Visual Bulk 
The DCP sets the following Planning Outcome in regard to Visual Bulk: 

• Built form accords with the desired neighbourhood character of the area with: 

- side and rear setbacks progressively increased to reduce bulk and overshadowing 
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- site coverage that retains the relatively low density landscaped character of residential 
areas 

- building form and siting that relates to landform, with minimal land shaping (cut and 
fill) 

- building height at the street frontage that maintains a comparable scale with the 
predominant adjacent development form 

- building to the boundary where appropriate. 

In consideration of the applicable DCP guidelines, the proposal is assessed as satisfactory. The 
proposed secondary dwelling will not adversely impact the amenity of neighbouring properties. 
Owing to the substantial separation between the structure and adjoining boundaries, the 
development will not result in any unreasonable overshadowing. The total combined floor area of 
the principal dwelling, secondary dwelling, and all ancillary structures remains below the 
maximum permitted under the DCP, which allows up to 60% site coverage. The proposed 
development achieves a site coverage of only 3%. Earthworks are minimal, with a maximum 
cut-and-fill extent of less than 600 mm, ensuring the existing landform is largely retained. 

Daylight and Sunlight 
The DCP sets the following Planning Outcome in regard to Daylight and Sunlight: 

• Buildings are sited and designed to ensure: 

- daylight to habitable rooms in adjacent dwellings is not significantly reduced 

- overshadowing of neighbouring secluded open spaces or main living area windows is 
not significantly increased 

- consideration of Council’s Energy Efficiency Code. 

In consideration of the relevant DCP guidelines, the proposal is deemed satisfactory. The 
secondary dwelling is positioned well away from adjacent dwellings, ensuring it will not impact 
their access to daylight and will not result in any overshadowing of neighbouring secluded open 
space or primary living room windows. Given the generous separation distances and the 
orientation of the development, no further considerations are required with respect to daylight 
and sunlight access for either the subject site or adjoining properties. 

Views 
The DCP sets the following Planning Outcomes in regard to Views: 

• Building form and design allow for residents from adjacent properties to share prominent 
views where possible. 

• Views including vistas of heritage items or landmarks are not substantially affected by the 
bulk and scale of the new development. 

The proposed development will not significantly affect any view from adjacent properties. Neither 
neighbouring properties have significant windows in the direction of the proposed development. 
Nor does this development block any views these properties have towards Mt Canobolas. There is 
substantial and well-established landscaping in the surrounding area. 
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Figure 6 – location of proposed development (yellow dot) and surrounding dwellings 

Privacy and Security Objective 

• To ensure that the siting and design of buildings provide privacy for residents and 
neighbours in their dwellings and principal private open space. 

The development is not inconsistent with the above objective as detailed below. 

Visual Privacy 
The DCP sets the following Planning Outcome in regard to Visual Privacy: 

• Direct overlooking of principal living areas and private open spaces of other dwellings is 
minimised firstly by: 

- building siting and layout 

- location of windows and balconies 

and secondly by: 

- design of windows or use of screening devices and landscaping. 
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In consideration of the DCP guidelines the proposal is considered to be satisfactory. The 
development will have minimal overlooking impact. The secondary dwelling overlooks the subject 
site land itself, with well-established landscaping on adjacent land. The development will have 
minimal privacy and overshadowing impacts. The secondary dwelling will be single storey at 
ground level, meaning that there will be minimal privacy impacts.  

Acoustic Privacy 
The DCP sets the following Planning Outcome in regard to Acoustic Privacy: 

• Site layout and building design: 

- protect habitable rooms from excessively high levels of external noise 

- minimise the entry of external noise to private open space for dwellings close to major 
noise sources 

- minimise transmission of sound through a building to affect other dwellings. 

In consideration of the DCP Guidelines the proposal is considered to be satisfactory. The site is 
located in an area where ambient noise levels are expected to be low due to the predominant 
residential land use pattern. 

Site Access and Circulation Objectives 

• To provide convenient and safe access and parking that meets the needs of all residents and 
visitors. 

• To encourage the integrated design of access and parking facilities to minimise visual and 
environmental impacts. 

The development is not inconsistent with the above objectives as detailed below. 

Circulation and Design 
The DCP sets the following Planning Outcome in regard to Circulation and Design: 

• Accessways and parking areas are designed to manage stormwater. 

• Accessways, driveways and open parking areas are suitably landscaped to enhance amenity 
while providing security and accessibility to residents and visitors. 

• The site layout allows people with a disability to travel to and within the site between car 
parks, buildings and communal open space. 

The proposal is considered satisfactory in this regard. Forward egress to the public street is readily 
achieved due to the substantial size of the subject site (1.44 ha). Ample space is available to 
accommodate parking for multiple vehicles, as well as safe pedestrian movement.  

Car Parking 
The DCP sets the following Planning Outcomes in regard to Car Parking: 

• Parking facilities are provided, designed and located to: 

- enable the efficient and convenient use of car spaces and accessways within the site 

- reduce the visual dominance of car parking areas and accessways. 

• Car parking is provided with regard to the: 

- the number and size of proposed dwellings 

- requirements of people with limited mobility or disabilities. 

In consideration of the DCP Guidelines, the proposal is considered to be satisfactory. There will be 
a single attached garage to the secondary dwelling. 
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Private Open Space 
The DCP sets the following Planning Outcomes in regard to Private Open Space: 

• Private open space is clearly defined for private use. 

• Private open space areas are of a size, shape and slope to suit the reasonable requirements 
of residents including some outdoor recreational needs and service functions. 

• Private open space is: 

- capable of being an extension of the dwelling for outdoor living, entertainment and 
recreation 

- accessible from a living area of the dwelling 

- located to take advantage of outlooks; and to reduce adverse impacts of 
overshadowing or privacy from adjoining buildings 

- orientated to optimise year round use. 

Useable open space on the subject land continues to be available for the development. There are 
separate private open space areas for both the existing and secondary dwelling. 

DEVELOPMENT CONTRIBUTIONS PLAN 2024 
Development contributions are applicable to the proposed secondary dwelling (one additional 
dwelling), pursuant to Orange Development Contributions Plan 2024 (Remainder of LGA), as 
follows: 

Open Space and Recreation One additional 2-bedroom dwelling @ $1,658.68 $1,658.68 

Community and Cultural One additional 2-bedroom dwelling @ $217.55 $217.55 

Roads and Traffic Management -- Nil 

Stormwater Drainage -- Nil 

Local Area Facilities -- Nil 

Plan Preparation and Administration One additional 2-bedroom dwelling @ $167.31 $167.31 

TOTAL  $2,043.54 

Note: Development on land situated outside the Orange urban area and areas zoned for rural 
residential purposes is not required to make contributions for Roads and Cycleways and 
Stormwater Drainage. 

A condition of consent will be added requiring payment of contributions prior to issue of an 
Occupation Certificate.  

PROVISIONS PRESCRIBED BY THE REGULATIONS s4.15(1)(a)(iv) 

Demolition of a Building (clause 61) 
The proposal does not involve the demolition of a building. 

Fire Safety Considerations (clause 62) 
The proposal does not involve a change of building use for an existing building. 

Buildings to be Upgraded (clause 64) 
The proposal does not involve the rebuilding, alteration, enlargement or extension of an existing 
building. 

BASIX Commitments (clause 75) 
A BASIX Certificate has been submitted in support of the proposed development. Certificate 
number: 1823223S_02 issued on Monday 08 December 2025. 
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THE LIKELY IMPACTS OF THE DEVELOPMENT s4.15(1)(b) 

Generally 
The proposed development is unlikely to generate any impacts that would adversely affect the 
quality of the environment of the locality, particularly as the secondary dwelling is considered to 
reasonably integrate into the surrounding land use pattern. 

Visual Amenity 
The visual impact of the proposed secondary dwelling is considered satisfactory and has been 
addressed above in the relevant considerations under the DCP 2004. As demonstrated on the site 
plan, the footprint of the secondary dwelling does not comprise overdevelopment in the context 
of the lot size. This is in conjunction with the generous boundary setbacks to assist in maintaining 
the open character of the area. 

Existing and Future Amenity of the Neighbourhood 
The potential impact upon the amenity of the neighbourhood is considered satisfactory, and the 
non-compliance with the development standard does not generate unacceptable impacts in the 
locality. 

Cumulative Impacts 
The proposed development will not reduce the open space, solar access or privacy afforded to 
neighbouring properties. Similarly, the site layout and building design will provide a reasonable 
standard of residential amenity to the proposed secondary dwelling in terms of open space, solar 
access and privacy. Landscaping is established around the dwelling and is expected to complement 
future privacy landscaping in the vicinity. 

THE SUITABILITY OF THE SITE s4.15(1)(c) 
It is considered that the site is suitable for the proposal as the site is appropriately serviced and 
there are no known physical attributes, technological or natural hazards which constrain the site. 
Electricity and telephone services are available to the site. The secondary dwelling will have its 
own separate effluent disposal and the development does not require upgrading of any other 
existing services. 

ANY SUBMISSIONS MADE IN ACCORDANCE WITH THE ACT s4.15(1)(d) 
The proposed development is defined as "advertised development" under the provisions of the 
Community Participation Plan. The application was advertised for the prescribed period of 
14 days, and at the end of that period no submissions had been received. 

PUBLIC INTEREST s4.15(1)(e) 
The proposal will not be inconsistent with any policy statement, planning study or guideline that 
has not been considered in this assessment. There are no aspects of the proposal that will be 
contrary to the welfare or well-being of the general public. 

SUMMARY 
The proposed development is permissible with the consent of Council. The proposed development 
complies with the relevant aims, objectives and provisions of Orange LEP 2011 (as amended) 
and DCP 2004. A section 4.15 assessment of the development indicates that the development is 
acceptable in this instance. Attached is a draft Notice of Determination outlining a range of 
conditions considered appropriate to ensure that the development proceeds in an acceptable 
manner. 
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COMMENTS 
The requirements of the Environmental Health and Building Surveyor and the Engineering 
Development Section are included in the attached Notice of Approval.  

ATTACHMENTS 
1 DRAFT Notice of Determination, D26/43476⇩  
2 Plans, D26/40159⇩  
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2.3 Development Application DA 353/2025(1) - 86 Summer Street 
RECORD NUMBER: 2026/433 
AUTHOR: Kate Yates, Senior Planner      
  

EXECUTIVE SUMMARY 

Application lodged 10 September 2025 

Applicant/s Patch Planning 

Owner/s Parkstone Village on Summer Pty Ltd 

Land description Lot 100 DP 1291348 - 86 Summer Street, Orange 

Proposed land use 
Demolition, Specialised Retail Premises and Retail Premises 
(construction and use) 

Value of proposed development $5,423,000 

The application seeks consent for the partial demolition and construction of specialised retail 
premises and retail premises across three tenancies at 86-108 Summer Street, Orange on land 
described as part of Lot 100 DP 1291348 (Figure 1). The existing Summer Street façade of the 
former Ron Boutlon’s Marine and Cycle building at 108 Summer Street is to be retained and 
refurbished, with a new building constructed behind the façade and on the adjoining vacant land. 

The application was publicly exhibited in accordance with Orange City Council’s Planning and 
Development Community Participation Plan (December 2023). Notification was undertaken by 
publication on Council’s website on 1 October 2025 and by notifying adjoining landowners. The 
exhibition period closed on 16 October 2025. Two submissions were received. 

The subject site is a contributory building located within the Dalton Central Heritage Conservation 
Area (C1) as identified in Schedule 5 of Orange Local Environmental Plan 2011. 

The proposed development would consist of an 800m² specialised retail premises, and two retail 
premises 120m² and 678m² for a total of 1598m². The proposed building materials include 
brickwork ‘Bowral Gertrudis Brown’ and precast concrete panels with powder coated aluminium 
framed doors and windows with clear shopfront glazing and cantilevered awnings on the 
northern, western, eastern and a portion of the southern elevation. 

The proposed site works include the provision of a stormwater drainage system, pruning of a 
Council street tree on Summer Street, removal of a Council street tree on Sale Street, concrete 
slab construction for vehicle access to an internal loading area, connection to utility services and 
landscape planter boxes on the western and southern sides. The proposal will provide a covered 
pedestrian walkway on the western, eastern and a portion of the southern sides of the new 
building, connecting Summer and Sale Streets. 

General vehicle access to the site will continue to be provided via the existing Summer Street and 
Sale Street driveways to the Summer Centre, known as “The Village” (Village) at grade car park, 
with service access provided via the existing right-of-way from Sale Street. The proposal does not 
provide any additional parking and relies upon the parking capacity that currently exists across the 
Village off-street car park. 

Key issues assessed include heritage, façade retention and extent of demolition, conservation and 
interpretation, urban design and visual presentation of the new building, tree retention, traffic 
and servicing the site, waste collection, water and sewer connections. 
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Substantial negotiations with the applicant have been undertaken during the course of planning 
assessment to ensure façade retention is feasible and to improve the visual presentation of key 
building elevations on the western approach to the Orange CBD. Conditions have been included in 
the Notice of Determination requiring further design changes to aspects of the final submitted 
design, heritage conservation, interpretation, engineering and other issues such as: 

• Requiring reconstruction of the pitched roof in galvanised corrugated steel behind the 
retained facade at 108 Summer Street to a length of 5m and to match the existing in pitch 
and flashings which corresponds on the West Elevation with the width of the first new 
retail bay and its module 

• Improve the visual presentation of the western, southern and eastern elevations of the 
new building 

• Tree retention and replacement 

• Materials and finishes 

• Public art zone 

• Restricting service vehicles entering the loading area on the existing Right of Way to 8.8m 
Medium Rigid Vehicle (MRV) 

• Stormwater to be within the site 

• Diversion of sewer main 

• Resolution of 1.1m level difference between existing levels on Sale Street footpath and 
proposed finished level in Tenancy 3 
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Figure 1 – locality plan 

DIRECTOR’S COMMENT 
The proposed commercial development provides a gateway building on the western boundary of 
the town centre. 

The major issues in the assessment of this application relate to the desire to retain the existing 
façade at 108 Summer Street for a range of heritage-related reasons outlined in the assessment 
report, retention of street trees/carparking space, urban design and visual amenity. 

From pre-DA and throughout assessment Council have requested a satisfactory structural 
assessment report with a methodology that demonstrates façade retention is feasible. 

A structural assessment report prepared by Barson Pty Ltd was provided on 2 March 2026 
confirming that the brick façade is in suitable condition for retention with some remediation and 
maintenance works. 

The final set of amended plans depict a “Public Art Zone” to a blank façade on the southern 
elevation. A public art plan and proposal was not submitted with the application. 
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The draft Notice of Determination outlines a range of conditions, including retention of existing 
Sale Street tree and amended awning design for tree retention considered appropriate to ensure 
that the development proceeds in an acceptable manner. 

LINK TO DELIVERY/OPERATIONAL PLAN 
The recommendation in this report relates to the Delivery/Operational Plan strategy “7.3 Plan for 
growth and development that balances liveability with valuing the local environment”. 

FINANCIAL IMPLICATIONS 
Nil 

POLICY AND GOVERNANCE IMPLICATIONS 
Nil 

RECOMMENDATION 

That Council consents to development application DA 353/2025(1) for Demolition, Specialised 
Retail Premises and Retail Premises (construction and use) at Lot 100 DP 1291348 - 86 Summer 
Street, Orange pursuant to the conditions of consent in the attached Notice of Approval. 

FURTHER CONSIDERATIONS 
The recommendation of this report has been assessed against Council’s key risk categories and the 
following comments are provided: 

Service/Project Delivery Approval or refusal may affect infrastructure demands, service 
planning or community expectations 

Financial Decisions may lead to financial implications through infrastructure 
contributions, legal appeals or compensation claims. 

Reputation/Political The outcome may attract public or political scrutiny, especially if 
perceived as inconsistent or contentious. 

Environment The application may have environmental impacts - positive or 
negative - depending on the nature of the development. 

Compliance The decision must align with planning legislation, regulation and 
controls and Council policies to avoid legal risk. 

People & WHS Development activities may introduce safety risks for workers, 
residents or the broader community. 

Information Technology/ 
Cyber Security 

Systems used to assess and manage the application must ensure 
data integrity and secure handling of sensitive information. 

SUPPORTING INFORMATION 

DEVELOPMENT CONSENTS 
The following applications are relevant to the current proposal: 

• Development consent DA382/2007(1) was granted on 21 November 2007 for the demolition 
three buildings onsite, the Blockbuster Video building and remediation of the site. 

• Development consent DA21/2010(1) was granted on 4 April 2011 for the demolition and 
redevelopment of the site to construct the retail centre (Summer Centre) that occupies the 
southern portion of the site. 
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• Development consent DA326/2010(1)  was granted on 17 February 2011 for demolition of 
108 Summer Street building and the construction of a four-storey mixed use building 
consisting of Motel (Quest Apartments), retail and commercial premises, and a basement 
carpark. noting this consent has since been surrendered. 

• Development consent DA39/2014(1) was granted on 16 June 2014 for Torrens Title 
subdivision to create five lots. The subdivision proceeded to excise Lots 2 and 3 from the 
existing site, being Lot 12 in DP 1255039. 

• Development consent DA238/2020(1) was granted on 3 November 2020 for the demolition of 
the 108 Summer Street building, construction of a mixed use development including hotel or 
motel accommodation, pub, bistro, retail shops, basement parking and subdivision (two lot 
Torrens title and three lot strata title). Noting this consent has since been surrendered. 

PRE-DA ADVICE 
Council officers meet with the applicant on 25 June 2025 and provided written PDA advice on 7 
July 2025.  

Pre-DA advice related to issues including the strategic and statutory context, Orange City Future 
City strategic directions for the revitalisation and development within the CBD, proposed site 
underutilisation, heritage and feedback on the design response to the local context, traffic, 
parking and loading access, sewer, stormwater and surrender of development consent 
DA238/2020(1). 

Transport for NSW (TfNSW) provided pre-DA advice recommending Council require a Traffic 
Impact Assessment (TIA) be developed with reference to Section 5 and Appendix E of TfNSW 
Guide to Transport Impact Assessment for the proposal. The TIA scope was to consider the need 
to undertake existing traffic counts to establish the current traffic movements through the site and 
take up of existing off-street car parking spaces. The intersections of interest to TfNSW were the 
Mitchell Highway / Sale Street signalised intersection.  

THE PROPOSAL 
The application seeks consent for the partial demolition and construction of specialised retail 
premises and retail premises across three tenancies at 86-108 Summer Street, Orange on land 
described as part of Lot 100 DP 1291348 (Figure 2).  

The proposed development seeks consent for: 

• Partial demolition of the former Ron Boulton Marine and Cycles building at 108 Summer 
Street, with the retention and refurbishment of the Summer Street façade. 

• A new building will be constructed behind the façade and on the adjoining vacant land, with 
primary frontages to both Summer and Sale streets and secondary frontages to the Village 
carpark and retail centre to the south and west (Figures 3-12). 

• Proposed development would consist of an 800m² specialised retail premises (Tenancy 1), 
and two retail premises 120m2 (Tenancy 2) and 678m2 (tenancy 3) for a total of 1598m2 
(tenants yet to be secured). 

• Building design adaptable for other uses or tenants in the future which would be subject to 
separate approvals. 

• Proposed external finishes will comprise: 
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o Select dark brickwork for external walls on the northern elevation and partially on the 

eastern and western elevations, with the remaining sections finished in painted precast 
concrete panels in a variety of colours, including cream, dark brown, and white. 

o Select black powder coated aluminium framed doors and windows with clear shopfront 
glazing. 

o The awning and its supports will comprise a painted finish in ‘monument’. 

• Proposed business identification sign zones on the elevations. 

• Removal of existing Council street tree in the Summer Street footpath to accommodate the 
proposed awning. 

• Provision of a stormwater drainage system. 

• Concrete surface to principal vehicle manoeuvring areas. 

• Extension and connection to the available urban utility services. 

• Establishment of landscaping planter boxes on the western and southern sides of the new 
building. 

• Proposed development will be serviced by the existing access arrangements that benefit the 
site and Village carpark. 

• New internal loading area, to be accessed via the ROW (ROW) from Sale Street, widened to 
7.0m and provide access to a loading area capable of accommodating a 12.5m heavy rigid 
vehicle (HRV), while retaining rear access for the adjacent properties to the north. 

• Cantilevered awnings to provide a covered pedestrian walkway on the western and southern 
sides of the new building, connecting Summer and Sale Streets. 

 
Figure 2 - site plan 
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Figure 3 – proposed ground floor plan (dwg DA23 [R05]) 

 

 
Figure 4 – proposed level 01 plan (dwg DA24 [R04]) 
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Figure 5 – proposed roof plan (dwg DA25 [R04]) 

 
Figure 6 – proposed signage plan (dwg DA28 [R04]) 
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Figure 7 – proposed elevation (dwg DA29 [R05]) 

 
Figure 8 – proposed signage elevations (dwg DA31 [R04]) 
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Figure 9 – proposed Summer Street elevation (dwg DA32 [R03]) 

 
Figure 10 – proposed roof plan (dwg DA33 [R03]) 
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Figure 11 – proposed Sections 1-3 (dwg DA34 [R04]) 

 
Figure 12 – proposed sections 4-6 (dwg DA35 [R04]) 

  



 EXTRAORDINARY PLANNING & DEVELOPMENT COMMITTEE 

21 APRIL 2026 

2.3 Development Application DA 353/2025(1) - 86 Summer Street 

Page 106 

SITE AND SURROUNDS  
The site has a legal description of Lot 100 DP 1291348, 86 Summer Street, Orange with area 
of 2.049ha.  

The site is located on the western boundary of the Orange Central Business District (CBD) with 
primary frontage of 28m to Summer Street and secondary frontage of 25m to Sale Street. (Fig 13). 

 
Figure 13 - locality plan 

Levels on the site fall by 2m from west to east. The site is identified as groundwater vulnerable 
and is identified as flood prone land, being within the Blackmans Swamp Creek Probable 
Maximum Flood.  

The existing shopping centre, commonly known as “The Village”, is set back from Summer Street 
and occupied by major tenancies Dan Murphys, IGA supermarket, and small speciality retail and 
food and beverage premises, with at-grade car parking to the north and east, a loading dock to the 
west and a two storey shop-top housing development at 41 Sale Street. 
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The subject site is located within the Dalton Central Heritage Conservation Area (C1) as identified 
in Schedule 5 of Orange Local Environmental Plan 2011 (OLEP 2011); however, it does not contain 
any heritage items. The site is in the vicinity of several heritage items of State and Local 
significance. 

The proposed development would be carried out in the north eastern portion of the site on an 
irregular L- shaped block. This part of the site is currently occupied by the former Ron Boutlon’s 
Marine and Cycle building at 108 Summer Street, an example of a Federation Arts and Craft style 
commercial building. The remainder of the site is vacant land and a fenced area used for 
carparking.  

An existing ROW 5.905m wide off Sale Street provides access for rear loading and parking to four 
existing properties located at 110-122 Summer Street. 

There are two existing street trees, one Pyrus Ussuriensis (Manchurian Pear) in Summer Street and 
one Quercus palustris (Pin Oak) in Sale Street. In addition, there are four existing trees and four 
small shrubs within the subject site proposed for removal.  

The Summer Street public domain includes brick pavements, street trees, a bus zone and on-street 
carparking, and is characterised by wide awnings that provide good pedestrian amenity. Sale 
Street public domain includes brick pavements, garden beds with street trees, awnings, a 
streetlight south of the ROW and an inroad street tree. (Figure 14). 

 
Figure 14 – subject site existing public domain 
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Photos of the site and surrounds are provided below (Figures 14 to 24): 

 
Figure 14a - existing 108 Summer Street building viewed from western approach to the CBD 

 
Figure 14b - existing 108 Summer Street building viewed from western approach to the CBD 
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Figure 15a - 108 Summer Street building façade, awning and existing street tree Manchurian pear 

 

 
Figure 15b - 108 Summer Street building façade, awning and existing street tree 
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Figure 16 - signalised intersection Summer and Sale streets 

 
Figure 17 - Sale Street looking south street trees and awning 
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Figure 18 - Summer Street existing elevation 

 
Figure 19 - Sale Street existing elevation, existing street tree Pin Oak, street light and ROW 

 
Figure 20 - existing vehicle entry to the Village carparking and pedestrian crossing on Sale Street 
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Figure 21 - existing parking and EV charging on southern edge of subject land 

 
Figure 22 - subject site looking north, existing EV battery/substation adjacent to pedestrian path 
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Figure 23 - existing pedestrian crossing and path looking north 

 
Figure 24 - existing pedestrian path and trees looking north to Summer Street  
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ENVIRONMENTAL PLANNING ASSESSMENT - MATTERS FOR CONSIDERATION 

Biodiversity Conservation Act 2016 & Fisheries Management Act 1994 
Section 1.7 of the Environmental Planning and Assessment Act 1979 (EP&A Act) identifies that Part 
7 of the Biodiversity Conservation Act 2016 (BC Act) and Part 7A of the Fisheries Management Act 
1994 have effect in connection with terrestrial and aquatic environments. 

There are four triggers known to insert a development into the Biodiversity Offset Scheme (i.e. the 
need for a BDAR to be submitted with a DA): 

• Trigger 1: Development occurs in land mapped on the Biodiversity Values Map (OEH) (clause 
7.1 of BC Regulation 2017); 

• Trigger 2: Development involves clearing/disturbance of native vegetation above a certain 
area threshold (clauses 7.1 and 7.2 of BC Regulation 2017); or 

• Trigger 3: Development is otherwise likely to significantly affect threatened species (clauses 
7.2 and 7.3 of BC Act 2016). 

The fourth trigger (development proposed to occur in an Area of Outstanding Biodiversity Value 
(clause 7.2 of BC Act 2016) is generally not applicable to the Orange LGA and no further comments 
apply. 

In consideration of this section, the proposed development is not likely to significantly affect a 
threatened species: 

• The development site is not identified on the Biodiversity Values Map published under the 
Biodiversity Conservation Regulation 2016. Furthermore, the site does not contain mapped 
high biodiversity sensitivity pursuant to the Orange LEP 2011 Terrestrial Biodiversity Map. 

• The proposal does not involve removal of native vegetation. Clearing thresholds prescribed 
by regulation are not applicable. 

• The site is contained within an established residential area and has been modified by the 
urban land use pattern. The subject land does not contain known threatened species or 
ecological communities. 

Based on the foregoing consideration, a Biodiversity Assessment Report is not required, and the 
proposal suitably satisfies the relevant matters at Clause 1.7. 

IN ACCORDANCE WITH THE ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 1979  
Section 4.15 of the Environmental Planning and Assessment Act 1979 requires Council to consider 
various matters, of which those pertaining to the application are listed below. 

STATE ENVIRONMENTAL PLANNING POLICIES 
The following SEPPs applicable to the proposed development: 

• State Environmental Planning Policy (Resilience and Hazards) 2021 

• State Environmental Planning Policy (Transport and Infrastructure) 2021 

• State Environmental Planning Policy (Industry and Employment) 2021 
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STATE ENVIRONMENTAL PLANNING POLICY (RESILIENCE AND HAZARDS) 2021 

Clause 4.6 - Contamination and Remediation to be Considered in Determining Development 
Application 
(1) A consent authority must not consent to the carrying out of any development on land unless: 

(a) it has considered whether the land is contaminated, and 

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

(2) Before determining an application for consent to carry out development that would involve a 
change of use on any of the land specified in subsection (4), the consent authority must 
consider a report specifying the findings of a preliminary investigation of the land concerned 
carried out in accordance with the contaminated land planning guidelines. 

(4) The land concerned is: 

(b) land on which development for a purpose referred to in Table 1 to the contaminated 
land planning guidelines is being, or is known to have been, carried out, 

Previous development consent relating to the subject site (DA 328/2007(1)) was granted on 
21 November 2007 for the demolition of three buildings, the Blockbuster Video building and 
remediation of the entire site. The DA included a site contamination investigation, remediation 
report and a hazardous material survey that confirmed that there are no significant contamination 
issues on the subject site. 

Subsequent development applications including the existing Summer Centre development 
(DA 21/2010(1)) have been constructed. Since approval the site has not been used for a purpose 
referred to in Table 1 of the managing contaminated land planning guidelines. 

Council’s Environmental Health Officer has deemed that the proposed development is suitable for 
commercial use and recommended a condition to ensure that unexpected finds of contamination 
are notified to Council and managed appropriately. 

The proposed development satisfies Clause 4.6(1), Clause 4.6(2), Clause 4.6(4)(b) and the site can 
be made suitable for the proposed use.  

STATE ENVIRONMENTAL PLANNING POLICY (TRANSPORT AND INFRASTRUCTURE) 2021 

Chapter 2 Subdivision 2 Development in or adjacent to road corridors and road reservations 

Clause 2.119 of the SEPP relates to development with frontage to classified road: 
(1) The objectives of this section are— 

(a) to ensure that new development does not compromise the effective and ongoing 
operation and function of classified roads, and 

(b) to prevent or reduce the potential impact of traffic noise and vehicle emission on 
development adjacent to classified roads. 

(2) The consent authority must not grant consent to development on land that has a frontage to 
a classified road unless it is satisfied that— 
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(a) where practicable and safe, vehicular access to the land is provided by a road other 
than the classified road, and 

(b) the safety, efficiency and ongoing operation of the classified road will not be adversely 
affected by the development as a result of— 

(i) the design of the vehicular access to the land, or 

(ii) the emission of smoke or dust from the development, or 

(iii) the nature, volume or frequency of vehicles using the classified road to gain 
access to the land, and 

(c) the development is of a type that is not sensitive to traffic noise or vehicle emissions, or 
is appropriately located and designed, or includes measures, to ameliorate potential 
traffic noise or vehicle emissions within the site of the development arising from the 
adjacent classified road. 

Mitchell Highway (Summer Street) is a classified State Road (A32) and Orange’s main street 
through the CBD. Sale and Hill Streets are local roads. Council is the roads authority for both roads 
and all other public roads in the area, in accordance with Section 7 of the Roads Act 1993. 

The proposed development is located adjacent to Summer Street and does not change existing 
vehicular access into and from the Village carpark from Summer and Sale Streets. Vehicle access 
will remain via the driveways on Summer Street - left-in and left-out. Alternatively, the left-in and 
left-out on Sale Street. 

The proposal seeks approval for loading for servicing the site via the existing ROW off Sale Street, 
widened from approximately 5.905m to 7.0m to accommodate a 12.5m heavy rigid vehicle (HRV). 

Council’s analysis found that the size of vehicle access to the loading area results in conflicts with 
the following: 

• proposed building awning over the Sale Street footpath 

• existing streetlight located adjacent to the ROW to be relocated 

• existing street tree located adjacent to the ROW to be removed 

• deletion of one (1) existing parallel parking space in Sale Street (carparking contribution 
fees are to be paid for the loss of on-street parking). 

None of these conflicts are addressed in the submitted Traffic Impact Assessment. A condition of 
consent is included to limit vehicle size to 8.8 MRV accessing the ROW. 

The proposed retail use is not considered sensitive to road traffic noise or vehicle emissions. The 
majority of truck through traffic in the CBD travels upon the Northern Distributor Road, reducing 
traffic noise and vehicle emissions on the Mitchell Highway adjacent to the site. No mitigation 
measures are proposed to ameliorate noise and vehicle emission impacts.  

A referral to Transport for NSW (TfNSW) was made and returned with the following comments: 

“After reviewing the documents, there are no proposed changes to the current access 
arrangements. Therefore, a referral to TfNSW is not warranted.” 

As such the proposal is deemed suitable against the SEPP Clause 2.119.  

Refer to discussion in Traffic and Parking section. 
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Clause 2.122 of the SEPP relates to traffic generating development: 
(1) This section applies to development specified in Column 1 of the Table to Schedule 3 that 

involves— 

(a) new premises of the relevant size or capacity, or 

(b) an enlargement or extension of existing premises, being an alteration or addition of the 
relevant size or capacity. 

(2) In this section, relevant size or capacity means— 

(b) in relation to development on a site that has direct vehicular or pedestrian access to a 
classified road or to a road that connects to a classified road where the access 
(measured along the alignment of the connecting road) is within 90m of the 
connection—the size or capacity specified opposite that development in Column 3 of 
the Table to Schedule 3. 

The existing Village carpark entry off Summer Street is 118m from the Summer Street and Sale 
Street signalised intersection, and the carpark entry off Sale Street is 65m from this intersection. 

Schedule 3 of the SEPP outlines traffic generating development that is to be referred to TfNSW 
requires commercial developments where more than 2,500m2 of additional gross floor area (GFA) 
is proposed.  

Specialised retail and retail premises are a type of commercial premises. The proposed use 
specified in Schedule 3 is commercial premises and has been calculated as having a 
GFA of 1598m  and does not meet the criteria for a referral to TfNSW for concurrence. 

The proposal is deemed suitable against the SEPP Clause 2.122. 

Chapter 2 Infrastructure – Division 5 Electricity Transmission or Distribution – Subdivision 2 
Development Likely to affect an electricity transmission or distribution network 

Clause 2.48(1) Determination of development applications – other development 
This section applies to a development application (or an application for modification of a consent) 
for development comprising or involving any of the following— 

(a) the penetration of ground within 2m of an underground electricity power line or an electricity 
distribution pole or within 10m of any part of an electricity tower, 

(b)  development carried out— 

(i) within or immediately adjacent to an easement for electricity purposes (whether or not 
the electricity infrastructure exists), or 

(ii) immediately adjacent to an electricity substation, or 

(iii) within 5m of an exposed overhead electricity power line, 

Underground electricity power lines exist in Summer and Sale streets and there is an existing light 
pole that aligns with the southern edge of the existing ROW on Sale Street. The property is located 
near electrical infrastructure and could be subject to requirements listed under Clause 2.48. 

Essential Energy was consulted on the proposed development and no comments relating to the 
potential safety risks arising from the proposed development. 

Essential Energy made the following general comments: 

• If the proposed development changes, there may be potential safety risks, and it is 
recommended that Essential Energy is consulted for further comment;  
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• Any existing encumbrances in favour of Essential Energy (or its predecessors) noted on the 
title of the above property should be complied with;  

• Any activities in proximity to electrical infrastructure must be undertaken in accordance 
with the latest industry guideline currently known as ISSC 20 Guideline for the Management 
of Activities within Electricity Easements and Close to Infrastructure;  

• Prior to carrying out any works, a “Dial Before You Dig” enquiry should be undertaken in 
accordance with the requirements of Part 5E (Protection of Underground Electricity Power 
Lines) of the Electricity Supply Act 1995 (NSW); and  

• It is the responsibility of the person/s completing any works around powerlines to understand 
their safety responsibilities. SafeWork NSW (www.safework.nsw.gov.au) has publications 
that provide guidance when working close to electricity infrastructure. These include the 
Code of Practice – Work near Overhead Power Lines and Code of Practice – Work near 
Underground Assets. 

• All Torrens lots must have access and frontage to a public road as per Service and Installation 
rules this is to allow for the provision of power/services to the new development, a right of 
carriageway can not to be used for the provision of power/services to any part of the new 
development. 

• If the site’s energy demand exceeds Essential Energy’s standard limits, electricity supply 
upgrades may be required, including the possible installation of a pad mount substation 
within the development. It is advised to use Essential Energy’s Connection portal early to 
identify network needs and plan accordingly. Should network augmentation be necessary, 
consult the current list of Accredited Service Providers (ASPs) to arrange the necessary works. 

The proposed development complies with Clause 2.48 of the SEPP. 

Refer to discussion in Clause 7.11 - Essential Services section. 

STATE ENVIRONMENTAL PLANNING POLICY (INDUSTRY AND EMPLOYMENT) 2021 
Part 3.1 of SEPP (Industry and Employment) seeks to achieve the following aims and objectives:  

(a)  to ensure that signage (including advertising):  

(i)  is compatible with the desired amenity and visual character of an area, and  

(ii)  provides effective communication in suitable locations, and  

(iii)  is of high quality design and finish, and  

(b)  to regulate signage (but not content) under Part 4 of the Act, and  

(c)  to provide time-limited consents for the display of certain advertisements, and  

(d)  to regulate the display of advertisements in transport corridors, and  

(e)  to ensure that public benefits may be derived from advertising in and adjacent to transport 
corridors. 

Clause 3.2 of the SEPP provides definitions and the proposed signage zones would be defined as 
‘business identification signs’ which means a sign that identifies or names a building and that may 
include the name of a building, the street name and number of a building, and a logo or other 
symbol but does not include general advertising of products, goods or services. 

The drawings depict signage zones on the retail bays to the northern, southern, eastern and 
western façades for future business identification signs. However, tenants for the proposed 
development are yet to be identified. As no detail has been provided regarding signage design, 

https://aus01.safelinks.protection.outlook.com/?url=https%3A%2F%2Furl.au.m.mimecastprotect.com%2Fs%2FsUaRC71RPkHArnn8FWh7IoMP_G%3Fdomain%3Dsafework.nsw.gov.au%2F&data=05%7C02%7Ckyates%40orange.nsw.gov.au%7C0ca80de32dd543e21d1508de6a812fa3%7C1c2895f66533418384d8e73455a9d2ef%7C0%7C0%7C639065300271192135%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=2MTfByyascfsXlskPhSxiXOjSMJw6VO3NcE%2BPS%2BaSzE%3D&reserved=0
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content, information or potential illumination, it is not possible to carry out an assessment against 
Schedule 5 of the SEPP assessment criteria.  

As such, signage will be subject to future development consent, and no further assessment against 
the SEPP is necessary.  

PROVISIONS OF ANY ENVIRONMENTAL PLANNING INSTRUMENT s4.15(1)(a)(i) 

ORANGE LOCAL ENVIRONMENTAL PLAN 2011 

PART 1 - PRELIMINARY 

Clause 1.2 - Aims of Plan 
The broad aims of the LEP are set out under subclause 2. Those relevant to the application are as 
follows:  

(a) to encourage development which complements and enhances the unique character of 
Orange as a major regional centre boasting a diverse economy and offering an attractive 
regional lifestyle, 

(b) to provide for a range of development opportunities that contribute to the social, economic 
and environmental resources of Orange in a way that allows present and future generations 
to meet their needs by implementing the principles for ecologically sustainable development, 

(f) to recognise and manage valued environmental heritage, landscape and scenic features of 
Orange. 

The application is considered to be consistent with the aims of the plan. The development will 
generate investment and ongoing employment in the Orange CBD, has been architecturally 
designed to respond to existing buildings and further enhances the City as a major regional centre 
with a diverse local economy. 

Clause 1.7 - Mapping 
The subject site is identified on the LEP maps in the following manner: 

Land Zoning Map:  Land zoned MU1 Mixed Use, E2 Commercial Centre 

Lot Size Map:  No Minimum Lot Size  

Heritage Map:  Within Dalton Central Heritage conservation area 

Height of Buildings Map:  Building height limit 12m 

Floor Space Ratio Map:  Floor space limit 1.5:1 

Terrestrial Biodiversity Map:  No biodiversity sensitivity on the site 

Groundwater Vulnerability Map:  Groundwater vulnerable 

Drinking Water Catchment Map:  Not within the drinking water catchment 

Watercourse Map:  Not within or affecting a defined watercourse 

Urban Release Area Map: Not within an urban release area 

Obstacle Limitation Surface Map:  No restriction on building siting or construction 

Additional Permitted Uses Map:  No additional permitted use applies 

Flood Planning Map: Blackmans Swamp Creek - Probable Maximum Flood 

Those matters that are of relevance are addressed in detail in the body of this report. 
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PART 2 - PERMITTED OR PROHIBITED DEVELOPMENT 

Clause 2.1 - Land Use Zones  
The subject site is zoned part E2 Commercial Centre and part MU1 Mixed Use (Figure 25). An 
existing driveway on Hill Street that provides access to the Village loading dock and a portion of 
the carpark is zoned MU1 Mixed Use. 

 
Figure 25 – land zoning map 

The proposed development is located wholly within the E2 Commercial Centre zone and defined 
as specialised retail premises and retail premises under the OLEP 2011 as follows: 

Specialised retail premises means a building or place the principal purpose of which is the 
sale, hire or display of goods that are of a size, weight or quantity, that requires— 

(a) a large area for handling, display or storage, or 

(b) direct vehicular access to the site of the building or place by members of the public for 
the purpose of loading or unloading such goods into or from their vehicles after 
purchase or hire, 

but does not include a building or place used for the sale of foodstuffs or clothing unless their 
sale is ancillary to the sale, hire or display of other goods referred to in this definition. 

Retail premises means a building or place used for the purpose of selling items by retail or 
hiring or displaying items for the purpose of selling them or hiring them out, whether the 
items are goods or materials (or whether also sold by wholesale). 

Retail premises are a type of commercial premises which are permitted with consent in this zone. 
This application is seeking consent. 
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Clause 2.2 Zoning of land to which Plan applies. 
The subject site is zoned E2 Commercial Centre and MU1 Mixed Use under Orange Local 
Environmental Plan 2011 (OLEP). The proposed development site (part of Lot 100 DP 1291348) is 
located on vacant land within the E2 Commercial Centre portion of the site. Commercial premises 
(retail premises and specialised retail premises) are permissible with consent in the E2 Commercial 
Centre zone.  

Clause 2.3 - Zone Objectives and Land Use Table  
Clause 2.3 of LEP 2011 references the Land Use Table and Objectives for each zone in LEP 2011. 
These objectives for land zoned MU1 Mixed Use and E2 Commercial Centre are as follows: 

Objectives of zone E2 Commercial Centre 

• To strengthen the role of the commercial centre as the centre of business, retail, community 
and cultural activity. 

• To encourage investment in commercial development that generates employment 
opportunities and economic growth. 

• To encourage development that has a high level of accessibility and amenity, particularly for 
pedestrians. 

• To ensure that new development provides diverse and active street frontages to attract 
pedestrian traffic and to contribute to vibrant, diverse and functional streets and public 
spaces. 

• To promote development that contributes to the role of the Orange CBD as the primary retail 
and business centre in the City and region. 

There are no aspects of the proposal that contravene the objectives of the zone. The proposal 
provides a new building for retail land uses that have the potential to service the needs of the local 
and wider community and increase economic growth. The proposal increases employment 
opportunities in an accessible location. The proposed development is centrally located and 
reasonably accessible via public transport, walking and cycling, with cantilevered awnings that 
provide amenity for pedestrian circulation through the Village and shopfronts to active street 
frontages on Summer and Sale Streets and the western elevation of the existing Village carpark. 
The proposal involves façade retention of 108 Summer Street and construction of a new retail 
building behind on L-shaped vacant land. The proposal will strengthen the western approach to 
the Orange CBD and contributes to the role of the Orange CBD as a primary retail and business 
centre for the region. 

Objectives of zone MU1 Mixed Use 

• To encourage a diversity of business, retail, office and light industrial land uses that generate 
employment opportunities. 

• To ensure that new development provides diverse and active street frontages to attract 
pedestrian traffic and to contribute to vibrant, diverse and functional streets and public 
spaces. 

• To minimise conflict between land uses within this zone and land uses within adjoining zones. 

• To encourage business, retail, community and other non-residential land uses on the ground 
floor of buildings. 
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• To promote, where possible, the retention and reuse of heritage items and the retention of 
established buildings that contribute positively to the heritage or cultural values of the land 
in the zone. 

• To promote development that supports the role of Orange CBD as the primary retail and 
business centre in the region. 

There are no aspects of the proposal that contravenes the objectives of the zone.  

The proposed development will facilitate retail and specialised retail premises that are compatible 
with and integrate with the existing retail uses at the Village and increase employment 
opportunities. The proposal includes active frontage to Summer and Sale Street and includes a 
north-south covered walkway which will encourage walking to, from and through the site. The 
proposed specialised retail and retail premises will be located on the ground floor of the new 
buildings. 

The subject site does not include any heritage items and will not impact upon heritage items. The 
proposal involves retention and restoration of a façade of 108 Summer Street to contribute to the 
character of the HCA, and construction of a new retail building on the northeastern corner of the 
existing shopping centre. The proposal is located on an important gateway site in the Orange CBD. 
being located on the western edge of the town centre and will help to strengthen the role of 
the CBD as the primary business and retail centre in the region.  

Clause 2.7 - Demolition Requires Development Consent 
This clause triggers the need for development consent in relation to a building or work. This 
requirement does not apply to any demolition that is defined as exempt development. 

The proposal involves the retention of the existing façade of the former Ron Boutlon’s Marine and 
Cycle building at 108 Summer Street, and demolition of the masonry and timber building beyond 
this, and the applicant is seeking the consent of Council under Clause 2.7 and Clause 5.10(2)(a)(iii).  

It is noted that previous Development Approval was granted for the demolition of this building at 
108 Summer Street under DA238/2020(1), which was later surrendered.  

Refer to discussion in demolition and façade section. 

PART 3 - EXEMPT AND COMPLYING DEVELOPMENT 
The application is not exempt or complying development. 

PART 4 - PRINCIPAL DEVELOPMENT STANDARDS 

Clause 4.3 - Height of Buildings 
Clause 4.3 height of buildings (HoB) aims to enable a transition in building height in response to 
varying urban character and function and to protect the amenity of neighbouring properties and 
public places, with particular regard to visual bulk, scale, overshadowing, privacy and views. The 
clause requires the height of a building on any land to not exceed the maximum height shown for 
the land on the identified on mapping. 
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Figure 26 – height of building map 

The HoB map provides for a range of building heights across the wider site from 9m to 12m 
(Figure 26). The development site has a height limit of 12m. The tallest component of the proposal 
is 10.935m at the top of the retained façade and 8.3m at the top of the proposed new building. 
The proposal will not breach the height limit and is consistent with the established HoB limit. 

Clause 4.4 - Floor Space Ratio 
This clause limits the floor space ratio (FSR) permitted on land identified on the Floor Space Ratio 
Map.  

The subject land is identified on the Map as having an FSR of 1.5:1 to the Summer Street frontage 
and shopping centre site, while the portion fronting Sale Street is subject to an FSR of 2:1 (Figure 
27).  
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Figure 27 – FSR map 

The GFA for the existing shopping centre was established by DA 238/2020(1) as 5,006m². 
Subsequent minor alterations and additions pursuant to DA 102/2021(1) resulted in a minor 
increase of 15m². The building at 41 Sale Street has a GFA of 135m². Therefore, the existing GFA 
on the subject land is calculated as 5,156m². 

The proposed development, minus the exclusions detailed in clause 4.5, has been calculated as 
having a GFA of 1598m², which would result in a GFA across the site of 6,784m². 

The site area has been calculated under clause 4.5 as 20,490m². Considering the proposed retail 
development and existing development upon the site, the Summer Centre land holding would 
have an FSR of 0.33:1. The existing and approved development is consistent with the 
FSR requirements of the LEP. 

PART 5 - MISCELLANEOUS PROVISIONS 

5.10 - Heritage Conservation 
The subject land is not a listed heritage item pursuant to Schedule 5 of Orange LEP 2011. The 
subject land is, however located within the Dalton Central Heritage Conservation Area (C1). The 
site is in the vicinity of several contributory heritage items of State and Local significance including: 

State and Local significance 

• Item I360/s170 Heritage and Conservation Register SHI listing sheet: 4690048 - 79 Summer 
Street - Fire Station 

• Item I179/s170 Heritage and Conservation Register SHI listing sheet: 030016 - 50 Hill Street - 
dwelling (Ageing, Disability and Home Care) 
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Local significance 

• Item I198 - Summer Street - relating to the bluestone kerbs 

• Item I121 - 59 Sale Street - Baptist Church 

• Item I124 - 22 Sale Street - Orange Infants School 

• Item I25 - 47-49 Hill Street - “Newstead” club (former mansion) 

• Item I148 - 74 Kite Street - St John’s Uniting Church and Hall 

The heritage items and heritage conservation area are shown in Figure 28. 

A review of the Aboriginal Heritage Information Management System (AHIMS) did not identify the 
site as containing Aboriginal heritage items. 

 
Figure 28 – subject site within the Dalton Central HCA (C1) and vicinity of heritage items  

(1) Objectives 
The objectives of this clause are as follows: 

(a) to conserve the environmental heritage of Orange, 

(b) to conserve the heritage significance of heritage items and heritage conservation areas, 
including associated fabric, settings and views, 

(c) to conserve archaeological sites, 

(d) to conserve Aboriginal objects and Aboriginal places of heritage significance. 

The proposed development is not fundamentally contrary to the objects of the clause. As 
discussed in detail below, there are some contentions around the extent of demolition of the 
building at 108 Summer Street, façade retention, awning reinstatement, selected materials, 
finishes and details for the retained façade and the infill building design. There are conditions 
relating to the following:  
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• Appointment of a heritage architect to advise on construction drawings and during the 
construction phase to retain the heritage significance of the facade structure. 

• Requiring revised drawings to reconstruct the pitched roof in galvanised corrugated steel 
behind the retained facade to a length of 5m to match the existing in pitch and flashings 
which corresponds on the western elevation with the width of the first new retail bay and its 
module. 

• Requiring the base of the walls to the northern, southern, eastern and western elevations (of 
the new building) to be clad where solid, with gloss ceramic subway tiles and standard tile 
capping piece to a height of 750mm or equal to one uniform shopfront cill level. 

• A scope of heritage conservation works to the retained facade is to be prepared by the 
consulting heritage architect, prior to construction and reviewed and approved by Council. 

• An interpretation plan related to the Barrett’s Cordial Factory is to be prepared by the 
consulting heritage architect and is to include a cast bronze plaque on the Summer Street 
retained facade and two interpretive panels with text and images at a minimum 
of 450 x 1200mm and mounted on selected solid walls on the western elevation at a suitable 
height. 

• A capping detail with a minimum height of 150mm and 15mm recessed shadow line below, 
between it and the panel, is to be provided at the parapet of all the new plain concrete 
panel walls. 

• All highlight window panels in the plain concrete wall panels are to be deleted. 

• A schedule of all external materials and colours is to be prepared and approved by Council 
prior to construction. 

With the imposition of these conditions of consent, the development is considered satisfactory in 
terms of its consistency with the objectives of this clause. 

(2) Requirement for Consent 
Development consent is required for any of the following: 

(a) demolishing or moving any of the following or altering the exterior of any of the following 
(including, in the case of a building, making changes to its detail, fabric, finish or 
appearance): 

(iii) a building, work, relic or tree within a heritage conservation area, 

(e) erecting a building on land: 

(i) on which a heritage item is located or that is within a heritage conservation area,  

The development involves the demolition of most of the 108 Summer Street building within the 
Dalton Central HCA, street trees and the erection of a new infill building. As such, development 
consent is required and the application seeks consent. 

(4) Effect of Proposed Development on Heritage Significance 
The consent authority must, before granting consent under this clause in respect of a heritage item 
or heritage conservation area, consider the effect of the proposed development on the heritage 
significance of the item or area concerned. This subclause applies regardless of whether a heritage 
management document is prepared under subclause (5) or a heritage conservation management 
plan is submitted under subclause (6). 
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A Statement of Heritage Impact (SHI) was undertaken by Everick Heritage for the proposed 
development and provides an assessment of the impact of the proposal on the heritage 
conservation area and surrounding heritage items in the vicinity. 

The subject land comprises the former Ron Boutlon’s Marine and Cycle building at 108 Summer 
Street.  

The SHI prepared by Everick Heritage provides detailed research documenting the story of the 
Barrett’s cordial factory on the site in various forms. An analysis of physical and documentary 
evidence of 108 Summer Street demonstrates the following: 

The current building at 108 Summer Street is the same location as Barrett’s cordial factory 
operating on the site from at least 1877-1920s. 

The masonry building fronting Summer Street was once two storey at the front, with a single 
storey at the rear. It was built on the same location as the previous timber framed building 
(Figure 29). 

 
Figure 29 – photograph of Barrett’s Cordial Factory and the Barrett family residence c1880s 
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Figure 30 – photograph of the commercial building at 108 Summer Street c1920s viewed from the fire 

station tower (Source: O&DHS) 

The existing brick building dates from phase three of the Barrett’s Cordial Factory (1900s to 
1920s), including the demolition of the former timber factory building and the construction of the 
present commercial building at 108 Summer Street, and prior to the rear extension (Figure 30). 

By 1928, the building was occupied by ‘The Equitable Grocery Stores’ which operated until 1943, 
and the Egg Board Store until 1946. From 1963 to 1971 the building was occupied by 
Smith Sons & Rees Ltd, motor parts and replacements; and during the 1980s the building was 
occupied by Repco. 

The current shopfront and cantilevered awning have replaced an original two-storey verandah and 
re-entrant shopfront. 
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Figure 31 – 108 Summer Street elevation  

 
Figure 32 – view to the subject land from the shopping centre carpark facing east 
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Figure 33 – view to the west facing elevation showing changes to the building in brickwork 

Building exterior 
The SHI describes the exterior of the two storey building with two front brick masonry sections 
and the rear timber framed section on sandstone footings and clad in weatherboards. All three 
sections of the roof are gabled in different pitch and clad in corrugated metal sheeting. The 
building shares a party wall with 110 Summer Street on the eastern elevation. Views of the 
existing building are shown at Figures 31-34. 

The north elevation on the Summer Street frontage has a shopfront at ground floor and rendered 
brickwork to the first floor and gable parapet. To either side of the shopfront , the brickwork is 
decorated with bright, turquoise coloured tiles, some of which are missing or damaged. A 
cantilevered awning is suspended from the façade with metal rods. The façade is of Federation 
Arts and Crafts style, indicating construction between 1890 and 1920. 

The first section of the building on the western elevation is masonry face brickwork, some of 
which has been painted. The central section of the building dates from various eras 
from 1890 to 1960. The rear section of the building has a higher ground floor than the front 
section. It may have been built for another purpose or period and has been heavily modified. 
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Figure 34 – view to the timber rear section of west facing elevation - building interior 

Building interior 
The ground floor materials and detailing represent a decommissioned retail premises, and the 
layout indicates there have been intrusive alterations and refits within the building to remove 
internal walls to create open areas, alter stair access to the first floor and the like. 

Views of the building interior are shown below at Figures 35-37. 

 
Figure 35 – shopfront and immediate backroom interior 
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Figure 36 – backroom to the original building showing the transition between the shopfront and 

manufacturing floor. Note the transition of timber floorboard to concrete 

 
Figure 37 – modern refit staircase and fibre cement sheet partitions 
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Grading of Significance 
The SHI provides a grading of significance for the commercial building at 108 Summer Street, with 
much of the exterior elements graded high-to-moderate significance. 

Further the SHI statement of significance provides an assessment criteria in accordance with the 
guidelines for Assessing Heritage Significance as follows: 

“The two-storey masonry building at 108 Summer Street is important as an authentic 
example of a Federation Arts and Crafts style commercial building of early twentieth century 
design and construction. The building was originally constructed as the Barrett’s Cordial 
Factory, a prominent local enterprise recognised across NSW during the late nineteenth and 
early twentieth centuries and replaced a previous factory building that had operated on the 
site from 1877. The building retains a strong presence within the historic streetscape of 
Summer Street and is representative of the type of commercial development that occurred in 
Orange during a period of rapid economic and social development of the city in the late 
nineteenth century.  

The commercial building at 108 Summer Street meets the threshold for local heritage 
significance on its individual merit and as a contributory element of the Dalton Central 
Heritage Conservation Area (C1”)  

Subsequent to detailed research and assessment of the site’s heritage significance, the SHI 
concludes that the building at 108 Summer Street: 

“makes a positive contribution to the Dalton Central Heritage Conservation Area (C1) and 
would have the potential to be considered as a heritage item in its own right on the basis of 
historic, associational and aesthetic values. In its current state the building provides a 
tangible link to the development of secondary industry in Orange in the period 1870-1920 
and the site has a significant connection to the Barrett family and Barretts Cordial. The 
shopfront is representative of commercial development in NSW in the Federation period and 
is a good example of Federation Arts and Crafts architectural style.” 

Heritage Architectural Advice by Everick Heritage  
Everick Heritage encouraged the applicant to retain more of the existing building envelope 
fronting Summer Street, however the applicant advised that options to retain the building were 
“not viable for the proposed use and functionally of the new retail centre.” 

Retention of the façade was recommended on the basis of the following heritage architectural 
advice: 

• Retain masonry returns to stabilise the façade (recommended minimum 900-1200mm) to 
each side of the parapet (Engineers advice, documentation and solution for stabilisation and 
maintenance of the façade during construction should be provided as evidence). 

• Roof protection of previous interior surfaces be retained or provided (e.g. ensure flashing to 
new roof aligns with existing roof profile) 

• Incorporate slight set back of new façade immediately adjacent to the existing to provide 
prominence to the heritage component 

• Undertake conservation works to the retained façade including repainting in appropriate 
colour scheme, replacement of damaged shopfront tiles to match existing, replacement of 
timber framed first floor windows to match original 



 EXTRAORDINARY PLANNING & DEVELOPMENT COMMITTEE 

21 APRIL 2026 

2.3 Development Application DA 353/2025(1) - 86 Summer Street 

Page 134 

• Retain and conserve the over-footpath awning. 

• Large signage should be provided on new building façade and not on upstand at awning 
fascia. Smaller signage could be located on the front of the fascia itself 

• Consider reinstating columns to either side of entry of 108 Summer Street in line with façade 
above and include stallboards to new shopfront windows. 

• Include heritage interpretation on the blank facades of the new retail premises to promote 
an understanding of the history of the site. 

• Break up the large façade into smaller units and consider a more detailed façade treatment 
to the street frontages than the car park. 

• Provide trees or planter beds to carpark elevations. 

The SHI makes the following final recommendations:  

• Structural engineering advice is required to inform the retention of the façade of 
108 Summer Street in a safe and viable manner.  

• Conservation works should be undertaken to restore the retained façade of 108 Summer 
Street, with traditional detailing including the turquoise-coloured tiles to the shopfront, 
timber framed casement and awning windows with split-pane sashes and face brick returns 
to either side of the parapet.  

• Heritage interpretation should be implemented on the south and/or west facing facades of 
the new development to convey the significance and history of 108 Summer Street. 

Council Heritage Assessment 
Council’s Heritage advisor reviewed the SHI report noting the excellent research documenting the 
story of the Barrett’s Cordial Factory in various forms, the comparative analysis and evidence. 

However, Council’s Heritage advisor contended the significance assessment and noted the 
SHI report offers some internal views of the building, yet there are no considerations related to 
the exterior and in particular the front elevation to Summer Street and the side elevation to the 
west, or the potential conservation of the fabric. 

Throughout assessment Council’s Heritage Advisor contended the extent of demolition of the 
heritage building (the former Barrett’s Cordial Factory at 108 Summer Street) and made 
recommendations to improve the visual presentation of the new building. 

Refer to discussion in heritage, built form and design. 

(5) Heritage Assessment 
The consent authority may, before granting consent to any development: 

(a) on land on which a heritage item is located, or 

(b) on land that is within a heritage conservation area, or 

(c) on land that is within the vicinity of land referred to in paragraph (a) or (b), 

require a heritage management document to be prepared that assesses the extent to which the 
carrying out of the proposed development would affect the heritage significance of the heritage 
item or heritage conservation area concerned. 

The applicant has prepared a Statement of Heritage Impact SHI) in accordance with NSW OEH 
guidelines which is considered acceptable.  
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(6) Heritage Conservation Management Plans 
The consent authority may require, after considering the heritage significance of a heritage item 
and the extent of change proposed to it, the submission of a heritage conservation management 
plan before granting consent under this clause. 

Not applicable. The land is not currently identified as a heritage item pursuant to Schedule 5 of 
LEP 2011. 

(7) Archaeological Sites 
The consent authority must, before granting consent under this clause to the carrying out of 
development on an archaeological site (other than land listed on the State Heritage Register or to 
which an interim heritage order under the Heritage Act 1977 applies): 

(a) notify the Heritage Council of its intention to grant consent, and 

(b) take into consideration any response received from the Heritage Council within 28 days after 
the notice is sent. 

The site is not a known archaeological site.  

The SHI states the archaeological potential of the site is low, except for areas of moderate 
potential related to the cesspits and earth closets for outhouses related to Barrett’s Cordial 
Factory and the Barrett family residence from 1877 to the 1920s. These locations are depicted in 
orange on the following plan (Figure 38). 

 
Figure 38 – indicative plan of the archaeological potential of 86-108 Summer Street site  

(Source: Everick Heritage) 

• To ensure the proposed development is complaint with the requirements of the Heritage 
Act 1977 (NSW), the SHI recommends further assessment of historical archaeology, 
including the preparation of a Historical Archaeological Assessment, Archaeological 
Research Design and Excavation Methodology be prepared. 

• Test excavation under either Section 139 or Section 140 of the Heritage Act 1977 (NSW), to 
satisfy the obligations of the developer under the Heritage Act.  

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1977%20AND%20no%3D136&nohits=y
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Notwithstanding this, a precautionary condition is attached which sets out a procedure necessary 
to be followed in the event that an Aboriginal object or European relic are identified. 

(8) Aboriginal Places of Heritage Significance 
The consent authority must, before granting consent under this clause to the carrying out of 
development in an Aboriginal place of heritage significance: 

(a) consider the effect of the proposed development on the heritage significance of the place and 
any Aboriginal object known or reasonably likely to be located at the place by means of an 
adequate investigation and assessment (which may involve consideration of a heritage 
impact statement), and 

(b) notify the local Aboriginal communities, in writing or in such other manner as may be 
appropriate, about the application and take into consideration any response received within 
28 days after the notice is sent. 

The land is not a known Aboriginal Place of Heritage Significance.  

(9) Demolition of Nominated State Heritage Items 
The consent authority must, before granting consent under this clause for the demolition of a 
nominated State heritage item: 

(a) notify the Heritage Council about the application, and 

(b) take into consideration any response received from the Heritage Council within 28 days after 
the notice is sent. 

The land does not contain a Nominated State Heritage Item. 

5.21 - Flood Planning 
This clause applies to land identified on the Flood Planning Map as a Flood Planning Area and 
requires that, before any consent is issued, Council must be satisfied that the proposal: 

(a) is compatible with the flood function and behaviour on the land, and 

(b) will not adversely affect flood behaviour in a way that results in detrimental increases in the 
potential flood affectation of other development or properties, and 

(c) will not adversely affect the safe occupation and efficient evacuation of people or exceed the 
capacity of existing evacuation routes for the surrounding area in the event of a flood, and 

(d) incorporates appropriate measures to manage risk to life in the event of a flood, and 

(e) will not adversely affect the environment or cause avoidable erosion, siltation, destruction of 
riparian vegetation or a reduction in the stability of river banks or watercourses. 

Councils flood planning map confirms that the subject site is not affected by the 1% AEP flood 
event. However, the Blackmans Swamp Creek Probable Maximum Flood traverses a portion of the 
site adjacent to Summer Street across vacant land and the Village carpark (Figure 39).  
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Figure 39 – Flood Study 2017 mapping 

The proposal is a commercial development and no residents will be living on the premises. The 
proposed development is unlikely to change flooding behaviour on or off the site and is unlikely to 
adversely affect the safe occupation and efficient evacuation of people from the site. Further, the 
development is unlikely to cause or contribute to erosion, siltation or reduce riparian vegetation. 
Notwithstanding the above, a suitable condition of consent may be imposed relating to finished 
floor levels and the location of electrical outlets as a precautionary measure. 

Part 6 - Urban Release Area 
Not relevant to the application. The subject site is not located in an Urban Release Area. 

Part 7 - Additional Local Provisions 

7.1 - Earthworks 
This clause establishes a range of matters that must be considered prior to granting development 
consent for any application involving earthworks, such as: 

(a) the likely disruption of, or any detrimental effect on, existing drainage patterns and soil 
stability in the locality of the development 

(b) the effect of the development on the likely future use or redevelopment of the land 

(c) the quality of the fill or the soil to be excavated, or both 

(d) the effect of the development on the existing and likely amenity of adjoining properties 

(e) the source of any fill material and the destination of any excavated material 

(f) the likelihood of disturbing relics 

(g) the proximity to and potential for adverse impacts on any waterway, drinking water 
catchment or environmentally sensitive area 

(h) any measures proposed to minimise or mitigate the impacts referred to in paragraph (g). 

The earthworks proposed in the application are limited to the extent of excavation for structural 
footings and subsurface conduits required for the proposed building. The extent of disruption to 
the drainage of the site is considered to be minor and will not detrimentally affect adjoining 
properties or receiving waterways. 
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The extent of the earthworks will not materially affect the potential future use or redevelopment 
of the site that may occur at the end of the proposed development's lifespan. 

The site is not known to be contaminated, and conditions are imposed requiring the use of verified 
clean fill only. Excavated materials will be reused onsite as far as possible, and conditions are 
imposed to require that surplus materials will disposed of to an appropriate destination. 

The earthworks will be appropriately supported onsite and the change in ground level is not 
substantial. Therefore, the effect on the amenity of adjoining properties is considered to be minor. 

The site is not known to contain any Aboriginal relics. The archaeological potential of the site is 
low, except for areas of moderate potential related to the Barrett’s Cordial Factory and the Barrett 
family residence from 1877 to the 1920s. 

The SHI recommends further assessment of historical archaeology, including the preparation of a 
Historical Archaeological Assessment, Archaeological Research Design and Excavation 
Methodology. Test excavation under either Section 139 or Section 140 of the Heritage Act 1977 
(NSW) is recommended to satisfy the obligations of the developer under the Heritage Act. 

Conditions are imposed to ensure test excavation under either Section 139 or Section 140 of the 
Heritage Act 1977 (NSW) be undertaken before any major works are carried out to satisfy the 
obligations of the developer under the Heritage Act. In addition, to ensure that should site works 
uncover a potential relic or artefact, works will be halted to enable proper investigation by 
relevant authorities and the proponent required to seek relevant permits to either destroy or 
relocate the findings. 

The site is not in proximity to any waterway, drinking water catchment or sensitive area. 
Conditions may be imposed to require a sediment control plan, including silt traps and other 
protective measures, to ensure that loose dirt and sediment does not escape the site boundaries. 

7.3 - Stormwater Management 
This clause applies to all industrial, commercial and residential zones and requires that Council be 
satisfied that the proposal: 

(a) is designed to maximise the use of water permeable surfaces on the land having regard to the 
soil characteristics affecting onsite infiltration of water 

(b) includes, where practical, onsite stormwater retention for use as an alternative supply to 
mains water, groundwater or river water; and 

(c) avoids any significant impacts of stormwater runoff on adjoining downstream properties, 
native bushland and receiving waters, or if that impact cannot be reasonably avoided, 
minimises and mitigates the impact. 

The proposed development will increase the impervious areas within the site catchment, and 
onsite detention (OSD) will be incorporated within the underground drainage network to manage 
post-development flows and maintain pre-development discharge rates. 

Council’s engineer advises that the proposed stormwater quality treatment, proposed gross 
pollutant trap and onsite stormwater detention systems located in the ROW laneway are 
considered acceptable. Peak flow rates will be attenuated to pre-developed levels for the 5% AEP 
and 1% AEP events using storage within the stormwater pipe network. 
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However, the stormwater management plan depicts the proposed stormwater piped connection 
to an existing Sale Street pit that extends outside of the site boundary, across the footpath and 
Sale Street road reserve. (Figure 40) 

 
Figure 40 – stormwater management plan (dwg MKR01141-00-SK002 [P1]) 

Council’s engineer advises that the piped stormwater associated with the development proposal 
will need to be fully contained within the site boundary and be connected to the existing carpark 
stormwater pit(s) located adjacent to the Sale Street carpark entry. 

Conditions of consent are included in the Notice of Determination to resolve this issue. 

7.6 - Groundwater Vulnerability 
This clause seeks to protect hydrological functions of groundwater systems and protect resources 
from both depletion and contamination. Orange has a high water table and large areas of the LGA, 
including the subject site, are identified with “Groundwater Vulnerability” on the Groundwater 
Vulnerability Map. This requires that Council consider: 

(a) whether or not the development (including any onsite storage or disposal of solid or liquid 
waste and chemicals) is likely to cause any groundwater contamination or have any adverse 
effect on groundwater dependent ecosystems, and 

(b) the cumulative impact (including the impact on nearby groundwater extraction for potable 
water supply or stock water supply) of the development and any other existing development 
on groundwater. 

Furthermore, consent may not be granted unless Council is satisfied that: 

(a) the development is designed, sited and will be managed to avoid any significant adverse 
environmental impact, or 

(b) if that impact cannot be reasonably avoided - the development is designed, sited and will be 
managed to minimise that impact, 
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(c) if that impact cannot be minimised - the development will be managed to mitigate that 
impact. 

The subject site is mapped as being ‘groundwater vulnerable’. However, the proposed 
development does not include any uses or activities that would likely impact on existing 
groundwater conditions at the site. 

Clause 7.11 - Essential Services  
Clause 7.11 applies and states: 
Development consent must not be granted to development unless the consent authority is satisfied 
that any of the following services that are essential for the proposed development are available or 
that adequate arrangements have been made to make them available when required: 

(a) the supply of water, 

(b) the supply of electricity, 

(c) the disposal and management of sewage, 

(d) storm water drainage or on-site conservation, 

(e) suitable road access. 

In consideration of this clause, all utility services are available to the land. 

In regard to (b) the supply of electricity, 

Essential services including electricity, reticulated water and sewerage infrastructure are available 
for connection to the site and considered adequate to service the proposed development.  

Essential Energy did not raise concern in its submission regarding potential safety risks of the 
development or its ability to be connected to existing electricity infrastructure. It is noted that 
Essential Energy referral advice for DA 238/2020(1) commented that there is electrical 
infrastructure located within the site boundaries. 

In regard to (c) the disposal and management of sewage, 

Council’s engineer advises that the existing sewer main currently services the five commercial 
properties at 110 to 122 Summer Street (Figure 41). 

In accordance with Orange City Council Sewerage Infrastructure Services Procedures, the 
existing 150mm sewer main crossing the site is to be diverted around the proposed building and 
connected via Sale Street into a suitable downstream sewer main located in with either Summer 
Street or the rear of 26-30 Sale Street. 
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Figure 41 – existing sewer to be diverted around proposed building 

In regard to (d) storm water drainage or on-site conservation, 

The proposed stormwater quality treatment and onsite stormwater detention systems located in 
the ROW laneway are considered acceptable. However, all piped stormwater associated with the 
development proposal will need to be fully contained within the site and connect to the existing 
carpark stormwater pit(s) located adjacent to the Sale Street carpark entrance. No stormwater 
pipes are permitted within the public footpath or Sale Stret road reserve.  

Water and sewer headworks charges are to be determined prior to the issue of a construction 
certificate (under a s305/s307 application) based on NSW Water Directorate s64 Determination of 
ET Guidelines for retail use. Actual usage category for ET calculations will depend on details 
provided at time of assessment. 

In regard to (e) suitable road access. 

Adequate road access is provided for the public via the existing Village carpark intersections to 
Summer Street and Sale Street. All driveway, service vehicle manoeuvring and parking areas are to 
be sealed with hot mix or concrete and be designed for all expected loading conditions. 

Approval under s138 of the Roads Act is required for works in the public road reserve related to 
the trafficable footpath crossing for service vehicles off Sale Street and for proposed awnings over 
the footpath located in Sale and Summer streets. 

Conditions are included in the Notice of Determination to resolve these issues. 

A separate loading dock entry/exit is proposed for the development utilising the 
existing ROW  along Sale Street, which services the rear of the five commercial properties 
at 110 to 122 Summer Street. However, Council’s engineer advises that service vehicle access for 
the larger tenancies 1 and 3 is proposed via an extension of the existing ROW from Sale Street. The 
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Traffic Impact Assessment swept paths has demonstrated that the proposed service vehicle access 
could accommodate 2-way traffic flow and a forward in/out for a 12.5m heavy rigid vehicle (HRV) 
using the existing left-in, left out arrangement for the ROW. 

Council’s engineer advises that the impacts of the proposed 12.5m HRV service access to the 
loading area would result in the following conflicts with the existing elements in the public domain 
(Figure 42): 

• proposed building awning over Sale Street footpath 

• existing streetlight located adjacent to the ROW to be relocated 

• existing street tree located adjacent to the ROW to be removed 

• deletion of one (1) existing parallel parking space in Sale Street (carparking contribution fees 
are to be paid for the loss of on-street parking). 

None of these conflicts are addressed in the submitted Traffic Impact Assessment.  

 
Figure 42– impact of proposed 12.5m length HRV on existing elements in Sale Street road reserve 

The previous DA 238/2020(1) for the site proposed an 8.8m length MRV service vehicle that had 
no conflicts with building awnings, the existing streetlight, street tree or on-street parking spaces. 
Conditions of consent are included in the Notice of Determination to restrict the size of vehicles 
servicing the proposed development loading area. 

In regard to (f) waste 

A site specific waste management plan (SSWMP) is to be prepared and submitted to Council for 
approval prior to issue of any construction certificate. The SSWMP is to nominate the approved 
destinations and estimated volumes of each waste stream for demolition and construction waste. 
The SSWMP is to describe the estimated volumes of waste, recyclables and FOGO waste that will 
be generated by the specialised retail (bulky goods) and retail premises. The SSWMP must 
quantify the appropriate allocation of suitable waste receptacles for each occupancy with storage 
space, a methodology of waste retrieval and nominated collection point(s). The plan must 
nominate the proposed contractor(s) and identify the number of receptacles for each waste 
category to be serviced on an ongoing basis. 
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Ongoing conditions are included in the Notice of Determination relating to stormwater system 
service agreement and annual reporting, waste service agreement, and requiring all waste 
collection to occur from within the site (no on street collection will be allowable). 

AMENDMENTS 
A preliminary assessment of the proposed development by Council’s Heritage Advisor. The 
Heritage Advisor raised concern with the extent of demolition of a contributory building within the 
Dalton Central Heritage Conservation Area, recommending retention of the façade and first third 
of the building, new building presentation on key elevations, materials and finishes. This feedback 
was issued to the applicant for amendment in September 2024. 

Following a further assessment of the proposed development by Council officers, concerns were 
identified with urban designs such as height, massing, large unbroken facades, conflict between 
EV charging electrical infrastructure and pedestrian access, southern elevation awning 
continuation, proposed awning design impacts on two street trees, servicing to loading dock, 
stormwater design and waste management. A request for information and amendments was sent 
to the applicant on 20 November 2025 requesting amended plans to resolve heritage, design and 
engineering issues. 

The applicant responded on 19 December 2025 contending retention of the front third of the 
building at 108 Summer Street and providing the first set of amended plans. The plans depict 
minor changes to elevations, materials and finishes, request to remove both existing street trees 
to facilitate construction and minimise ongoing awning maintenance, offset by tree planting in low 
planters on the southern elevation. No structural report was provided. 

Council officers reviewed the revised plans and raised concern with elements of the proposed 
development. In particular, the visual presentation of the western and southern elevations, lack of 
articulation and awning impacts on street trees. Council staff were of a view that improvements 
should be made to aspects of the development and worked through the issues with Council’s 
Heritage Advisor. A request for further information was issued on 20 January 2026 to resolve 
concerns with the feasibility of façade retention, a site specific waste management plan, loading 
dock and servicing to demonstrate that proposed vehicle swept paths for site servicing account for 
all required waste management receptables and storage areas and proposed by a 12.5m Heavy 
Rigid Vehicle (HRV) truck movements to the loading dock is feasible.  

Council officers provided the applicant with detailed heritage feedback on the amended set of 
plans on 22 January 2026 and met with the applicant via Teams on 28 January 2026. 

The applicant responded with a final set of amended plans submitted on 2 March 2026 that 
included a structural engineering investigation report that was a visual inspection from the street 
of the façade and awning of the building at 108 Summer Street and included a high-level 
methodology and concept ketch for support of the existing brick facade during demolition and 
construction.  

The following planning report assesses the changes made and conditions of consent as based on 
the final set of amended plans. 

PROVISIONS OF ANY DRAFT ENVIRONMENTAL PLANNING INSTRUMENT THAT HAS BEEN PLACED 
ON EXHIBITION 4.15(1)(a)(ii) 
There are no draft Environmental Planning Instruments currently on exhibition that relate to the 
subject land or proposed development. 
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DESIGNATED DEVELOPMENT 
The proposed development is not designated development. 

INTEGRATED DEVELOPMENT 
The proposed development is not integrated development. 

PROVISIONS OF ANY DEVELOPMENT CONTROL PLAN s4.15(1)(a)(iii) 

ORANGE DEVELOPMENT CONTROL PLAN 2004 
Orange Development Control Plan 2004 (DCP) provides the criteria for assessing development to 
support statutory provisions of the OLEP 2011. The relevant sections of the DCP are assessed 
below: 

CHAPTER 0 - INTERIM PROVISIONS 

PO 0.4-10 PLANNING OUTCOMES - RESIDENTIAL PROXIMITY 
The DCP sets out the following planning outcomes for residential proximity. 

1. The design of industrial and commercial development is consistent or compatible with nearby 
residential areas in terms of design, siting and landscaping. 

2. The hours of operation, traffic and noise generation do not interfere with reasonable 
expectations of residential amenity. 

3. Noise-generating activities are contained within the building where practicable. 

4. Industrial air conditioning compressors are shielded to direct noise away from residential 
development. 

5. Car park and security lighting is positioned and shielded to prevent direct light spill onto 
residential properties. 

6. Measures to prevent dust, odour and chemical spray from reaching or affecting residential 
properties must be demonstrated. 

7. The design must demonstrate how residential privacy and solar access will be maintained.  

The proposal incorporates mixed use development in proximity to residential development.  

A traffic impact assessment was submitted in support of the proposal. The assessment considered 
the proposal as complying with all applicable standards and will not result in excessive traffic 
generation. 

It is noted that comments made by Council’s Environmental Health Officer for DA 238/2020(1) 
noted that a number of acoustic assessments had previously been undertaken for the Summer 
Centre demonstrating no detrimental impacts to surrounding residential development. Given the 
distance and expectation that there will not be an excessive noise increase as a result of the 
commercial development, the proposal is consistent with the noise outcome of PO-0.4-10. 

Conditions have also been recommended regarding hours of operation and patron management 
to minimise acoustic emissions. 

Given the existing mixed-use nature of the locality, and the siting and design of the proposed 
commercial building, it is considered that the proposal will not result in significant amenity 
impacts and is compatible with nearby residential development. 
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PO 0.4-2 PLANNING OUTCOMES - TREE PRESERVATION 
The DCP sets out the following planning outcomes for Tree Preservation. 

1. Trees prescribed by this DCP must not be ringbarked, cut down, topped, lopped or wilfully 
destroyed without the Council’s approval and landowner’s consent 

3. This clause also applies to any tree, native or exotic, with a trunk diameter equal to or 
greater than 300mm at breast height (refer AS4970-2009 for measurement guidelines).  

4. Notwithstanding IPO-4(3) this clause does not apply to species indicated as exempt in the 
tree preservation table. 

5. An application for the Council’s approval must be accompanied by an appropriately qualified 
specialist (i.e. Arborist) report outlining the following information: 

• The location, size, species and condition (i.e. diseased, healthy, etc) 

• A statement that details any anticipated impacts on vegetation that may have derived 
from endangered ecological communities and/or that may be habitat for threatened 
species 

• The purpose of removal and whether the pruning of the tree would be a more practical 
and desirable alternative 

• Whether a replacement tree or trees should be planted 

• The location, size and species of any trees proposed to replace those intended for removal 

• The owner’s consent to the application being lodged 

• Any other relevant information regarding the tree to be removed (i.e. photographs) 

There are two existing Council street trees that will be impacted by the proposed development. 
These include a Pyrus Ussuriensis (Manchurian Pear) in the Summer Street public domain and 
Quercus palustris (Pin Oak) inroad planting in Sale Street. 

An arborist report has not been provided to support the proposal. The applicant does not contest 
the street tree health, rather states that Council previously approved removal of the Summer 
Street tree under DA 238/2020(1), requiring a replacement tree planting in a more suitable street 
location to ensure no net loss of urban canopy. 

Throughout the course of planning assessment of the proposal there have been three design 
revisions to the layout of the new building and extent of trees to be removed. 

The initial design proposal submitted in August 2025 sought to remove the existing street tree on 
the Summer Street frontage due to conflict with the proposed cantilevered awning over the public 
domain and ongoing maintenance of guttering and the like. Council advised that tree removal was 
not supported and amendments to the awning design were necessary. 

The first set of amended plans provided in December 2025 sought to remove both street trees to 
facilitate continuous cantilevered awnings on the primary street frontages, stating that retaining 
the trees was not feasible dues to constructability and ongoing maintenance constraints of the 
awning and gutters. The applicant proposed street tree removal be offset by planting nine (9) new 
trees in 550mm high raised planters at 3m centres on the southern elevation of the building. 

Council officers met onsite with the Manager of City Presentation (MCP) to review the street tree 
health and canopy extents, with plans that overlaid the proposed awning to assess the impacts. 
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The final set of amended plans submitted in March 2026 seeks to retain and prune the 
Manchurian pear on the Summer Street frontage to reduce conflicts between the canopy and 
proposed awning, and to remove the Pin Oak tree from Sale Street to facilitate 12.5m heavy rigid 
vehicle (HRV) access to and from the site via the ROW. The applicant’s accompanying response 
to RFI table clarify the new tree species on the southern elevation would be Pyrus Calleryana 
‘Capital’ (ornamental pear tree). 

Throughout the course of assessment the cantilevered awning design has not been altered.  

Council’s MCP reviewed the final proposal and advises the following: 

Summer Street Tree 
Canopy pruning would result in the loss of half of the existing tree canopy on the Summer Street 
frontage which is not feasible (Figure 43). Council supports removal of the Manchurian pear and 
replacement with a strata vault cell 11 to 16m3 size to be constructed at the developer’s cost in 
the parking lane of Summer Street immediately south of the bus zone. The replacement tree to be 
minimum 200L pot size at installation with species to be determined by Council in due course. 

 
Figure 43 – extent of awning (yellow) in conflict with Summer Street tree 

Sale Street Tree 
The MCP objects to the removal of the Pin Oak on the Sale Street frontage and recommends 
amending the awning design to retain the healthy street tree (Figure 54). A condition of consent is 
included to require the following outcome on the eastern elevation in Sale Street: 

1. Retain existing Sale Street tree  

2. Allow minor canopy pruning to be carried out by Council’s Manager of City Presentation 

3. Submission of amended awning design that makes allowance for mature street tree 
retention 

Southern Elevation Planters 
The final set of plans depict nine (9) new Pyrus Calleryana ‘Capital’ trees at 3m centres in three (3) 
8.6m to 8.8m long x 2.5m wide x 550mm tall planters on the southern elevation of the building. 
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The MCP objects to the proposed tree species as they are ubiquitous across the Orange urban 
landscape, adding little to biodiversity. Alternative species suitable for the volume of soil growing 
medium are to be sourced. 

The MCP recommends alternative tree species as follows: 

• Cimmaron Ash (Fraxinus pennsylvanica ‘Cimmzam’ Cimmaron as per Lords Place south FC 
stratavault installation OR 

• Field Maple (Acer campestre) as per Lords Place south FC stratavault installation 

Design review finds the three proposed planters provide insufficient soil depth and an 
overall 11.8m3 to 12m3 soil volume which is not adequate to support a tree to maturity. Further, 
trees planted at close centres against the building are unlikely to thrive. 

Amendments to landscaping on the southern elevation include: 

• Retain the planters with species selected for clear sightlines and microclimate 

• Provide three new medium sized trees planted in three new stratavault cells 11m3 to 16m3 
in size, to be constructed in three parking bays at the developer’s cost (Figure 44). 

 
Figure 44 – location of three medium sized trees in strata vault cells in parking  

Western Elevation 
The loss of three (3) existing trees within the carpark is supported on the basis that three (3) 
replacement trees of suitable species and heights in the same locations in stratavault cells 11m3 to 
16m3 in size at 8m centres be constructed at the developer’s cost, resulting in no net parking loss . 

Conditions of consent are included in the Notice of Determination to resolve the tree issues. 

PO 0-4.11 PLANNING OUTCOMES - TRANSPORT ROUTES 
The DCP sets out the following planning outcomes for Transport Routes. 

1. The development provides a high standard of visual appeal to motorists, cyclists and 
pedestrians as well as adjoining property owners. 

2. The visual appearance of the development, including any signage, lighting or other ancillary 
element, must not generate a distraction to motorists. 
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3. Any signage must not be animated whether by movement or flashing lights. 

4. Where land has more than one street frontage the street with the lower volume of traffic is 
to provide the principal access to the development, subject to safety considerations. 

PO 0-4.11 Planning Outcomes - Transport Routes 
5. Where access is provided onto an arterial road, distributor road or major collector road, the 

access point must have appropriate safe sight distances for the prevailing speed limit and 
clear and unimpeded entrance/exit signage must be displayed. 

6. Where on-site customer parking is provided that is not immediately visible from a public road 
clear and unimpeded directional signage must be displayed. 

The proposed development provides fine grain amenity with visual appeal on the northern and 
eastern elevations. The design incorporates three double height brick retail bays with glazed 
shopfronts, tiles to a cill height, with a continuous awning that matches the awning of the retained 
façade, and locations for future signage above the awning. 

Council’s Heritage Advisor made recommendations for amendments to the building design, in 
particular on the western and southern elevations to improve the visual presentation of the 
building on the western approach to the CBD on Summer Street and to adjoining property owners. 
Refer to discussion in Heritage, built form and design section 

Signage zones are indicative only; no detail has been provided for the design and are subject to 
future development consent. 

Summer Street (Mitchell Highway) is a classified road and Sale Street forms part of the local road 
network. The existing vehicle access and egress to the Village carpark off Summer and Sale streets 
remains unchanged. 

There is adequate surplus parking provided in the Village carpark for customers accessing the 
proposed development off Summer and Sale streets, and existing Village signage is located at each 
vehicular entry. Refer to discussion in Parking section 

CHAPTER 3 GENERAL CONSIDERATIONS 

PO 3.1-1 PLANNING OUTCOMES - CUMULATIVE IMPACT 
The DCP sets out the following planning outcomes for cumulative impact.  

1. Applications for development demonstrate how the development relates to the character 
and use of land in the vicinity. 

2. The introduction of new development into a locality maintains environmental impacts within 
existing or community-accepted levels. 

3. Water conservation measures are implemented.  

The proposed development has considered the amenity of the surrounding area, which is typically 
characterised by mature trees, wide streets and commercial development. The proposed 
development is not considered to negatively impact the nearby existing residential area or the 
nearby town centre. The proposal is considered to increase amenity and have a positive impact on 
the surrounding area through the provision of retail and specialised retail uses. Consideration of 
the locality’s heritage importance was undertaken by Everick Heritage and reviewed by Council’s 
Heritage Advisor. The development is not considered to have a detrimental impact on surrounding 
heritage items. However, Council’s Heritage advisor made recommendations to improve the visual 
presentation of the commercial development.  
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Refer to discussion in Heritage, built form and design section. 

PO 3.4-1 PLANNING OUTCOMES - WASTE GENERATION 
The DCP sets out the following planning outcomes for Waste Generation. 

1. Applications involving demolition indicate measures that will be implemented for reuse and 
recycling of waste materials. 

2. Development involving demolition is carried out in a manner that optimises reuse and 
recycling of waste materials consistent with waste-minimisation principles (refer table). 

 

A Waste Management plan (WMP) was not submitted with the application; however, conditions 
recommend a WMP be prepared including the details of waste and their reuse or disposal during 
the demolition and construction phases.  

Refer to discussion in Collection of waste section. 

CHAPTER 4 SPECIAL ENVIRONMENTAL CONSIDERATIONS 

PO 4.1-1 PLANNING OUTCOMES - SEWERAGE DISPOSAL 
The DCP sets out the following planning outcome for Sewerage Disposal. 

1. Development within the urban area of Orange as defined above is connected to sewerage 
facilities or arrangements to the satisfaction of Council have been made for the provision of 
sewerage services prior to occupation. 
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The recommended conditions ensure that sewage disposal is undertaken in a safe and efficient 
manner. Conditions are recommended requiring the sewer main be diverted around the proposed 
development and all existing sewer main connections for adjoining properties be maintained. 

PO 4.3-1 PLANNING OUTCOMES - LAND SHAPING 
The DCP sets out the following planning outcomes for land shaping. 

1. Applications include details on the existing and proposed landform, watercourses and 
vegetation. 

2. Applications are accompanied by a soil-erosion control plan for implementation prior to and 
upon commencement of the work. 

3.  Landfilling comprises inert material only and does not include putrescible waste, vegetation, 
or other material that may decompose. 

4. Landfill is compacted to the required standard and evidence of compaction rates are 
provided upon completion of the work or otherwise as directed by Council. 

The submitted site survey confirms the site as relatively flat. Excavation works are limited to 
facilitate structural footings and subsurface conduits required for the proposed building.  

A soil erosion control plan has not been submitted as part of the proposal. However, conditions 
are recommended requiring a soil erosion control plan prior to works commencing. 

PO 4.4-1 PLANNING OUTCOMES - CONTAMINATED LAND 
The DCP sets out the following planning outcomes for contaminated land  

1.  Land subject to development is clear from contamination. 

2.  Development complies with the Contaminated Land Management Act 1997. 

3.  Applications for development consent on land used or likely to have been previously used for 
uses in the table below include contamination assessment and where necessary a proposed 
remediation strategy to make the site suitable for the proposed use. 

4.  An independent site audit at the applicant’s cost is carried out to assess the information 
provided with an application where Council considers that: 

• information may be incorrect or incomplete; 

• it needs to verify that the information adheres to appropriate standards, procedures or 
guidelines; or 

• the type or level of contamination requires an independent technical review.  

As described in the SEPP (RESILIENCE AND HAZARDS) 2021 Chapter 4 Section above, previous 
contamination investigations carried out on the site have determined that the site is suitable for 
the proposed development. As such, the proposal is considered consistent with PO 4.4-1. 

CHAPTER 8 DEVELOPMENT IN BUSINESS ZONES 
The site is located within the Orange CBD. 

PO 8.1-1 PLANNING OUTCOMES - CENTRAL BUSINESS DISTRICT 
The DCP sets out the following planning outcomes for the Central Business District. 

1. Buildings have a high level of urban design to contribute to the regional status of the City’s 
Central Business District with attention given to façade features, external materials, colour 
and advertising. 

2. Urban design demonstrates a clear reference to the CBD Strategic Action Plan. 
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3. Provision of adequate fire-safety measures and facilities for disabled persons (according to 
the BCA) are addressed at the application stage (relevant for all development but particularly 
important were converting residential buildings for business use). 

4. Land use complements the role of the CBD as a regional centre for commerce and services. 

5. The reinstatement of verandahs on posts over footpaths is encouraged. 

6. Car parking is provided to meet demand either as on-site parking areas or through 
contributions towards public parking in and adjacent to the CBD. 

7. Advertising comprise business identification signs in accordance with SEPP (Transport and 
Infrastructure) 2021 

8. Loading areas are provided for developments requiring access by large trucks in a manner 
that doesn’t reduce active frontages for important pedestrian pathways. 

9. Where possible, new buildings or external alterations in the CBD include an element of 
landscaping. 

The site is identified as a key gateway/threshold to the CBD within the DCP (Figure 45). 

 
Figure 45 – extract from ODCP 2004 – Structure Plan identifying the site as a key gateway to the CBD  

Consistent with the DCP, the proposed commercial development provides a gateway building on 
the western boundary of the town centre. The proposed development complements the adjoining 
traditional style two storey retail uses on Summer Street. Both the retained façade of 108 Summer 
Street and the over-footpath awning supported by tension rods will be conserved.  

A new continuous cantilevered awning is provided on the northern, western and eastern 
elevations of the new building. A s138 approval under the Roads Act for constructing new awnings 
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over the public footpaths on Sale and Summer Streets will be required, noting that TfNSW will be 
the approval authority for the new Summer Street awning. 

Further design changes are recommended via conditions to improve the visual presentation of the 
western and southern elevations and as discussed in the Heritage, built form and design section. 

Provision of retail and specialised retail tenancies in the proposed building will complement the 
role of the Orange CBD and existing retail uses at the Village. 

The surplus onsite parking provides sufficient parking for the commercial tenancies, the Village, 
and adjacent to the broader town centre. 

The proposal includes one new loading dock accessed via the ROW off Sale Street that will be in 
addition to the existing loading dock accessed off Hill Street that services the Village retail centre.  

Proposed landscaping includes 550mm high planters on the western elevation under the proposed 
commercial building.  

A BCA Assessment Report was not submitted with the application to demonstrate the 
development is capable of achieving compliance with the BCA, to address fire safety measures, the 
provision of adequate access to the building and facilities for people with disabilities. 

With regards to fire protection measures, the applicant requests a condition of consent to require 
that a BCA assessment of the relevant provisions of the BCA be undertaken prior to construction 
certificate. 

With regards to building access, of note the proposed plans and elevations depict the building, not 
the internal fit out of individual tenancies, location of bathrooms and the like. The proposed 
ground floor level RL 871.380 across all three tenancies ties in with existing levels on all sides of 
the building except for the eastern elevation, where existing level RL 870.280 near the proposed 
entry door is 1.1m lower than the proposed ground level. Provision of a compliant ramp into the 
premises that is located within the site boundary will be necessary. A performance solution may 
be required for access to proposed Tenancy 3. The proposed building will be required to comply 
with the Disability (Access to Premises- Buildings) Standards 2004 and all relevant standards. 
Conditions of consent are included in the Notice of Determination to resolve BCA/NCC issues. 

CHAPTER 13 HERITAGE 

PO 13.3-1 PLANNING OUTCOMES - HERITAGE DEVELOPMENT 
The DCP sets out the following planning outcomes for heritage development. 

1.  Development relates to the significant features of heritage buildings on or near the site, as 
reflected in inventory sheets.  

2.  Development conforms with recognised conservation principles.  

3.  Conservation Management Plans are prepared for development having a significant effect on 
heritage sites.  

The subject site is located within the Dalton Central Heritage Conservation Area (C1) as identified 
in Schedule 5 of Orange Local Environmental Plan 2011 (OLEP 2011); however, it does not contain 
any heritage items. The site is in the vicinity of several heritage items of State and Local 
significance.  

A Statement of Heritage Impact (SHI) prepared by Everick Heritage has been provided to support 
the proposed development. 
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The façade of the former Ron Boutlon’s Marine and Cycle building at 108 Summer Street is 
proposed to be retained and refurbished, with a new building constructed behind the façade and 
on the adjoining vacant land. 

The SHI finds the commercial building at 108 Summer Street is representative of the Federation 
Arts and Crafts architectural style and makes a positive contribution to the heritage significance of 
the surrounding heritage conservation area. On this basis, the entire removal of a building 
constructed between the 1870s and 1920s could adversely affect the heritage conservation area. 
The retention of the façade and its incorporation into the new development will attempt to 
mitigate any adverse impacts as the conservation of the 108 Summer Street will continue to 
contribute to the significance of the Dalton Central Conservation Area.  

The proposed development will result in minor adverse impacts on the heritage significance of the 
Dalton Central Heritage Conservation Area (C1). 

The proposal is unlikely to have a significant effect on the heritage items and it is not considered 
necessary that a conservation plan be prepared. 

Refer to detailed assessment under OLEP 2011 5.10 - Heritage Conservation 

CHAPTER 15 CARPARKING 

PARKING REQUIREMENTS 
Off-street car parking spaces are required to be provided at the following rate for specific land 
uses: 

Type of development Minimum requirements 

Shop (within the CBD) 4.1 spaces/100m² GLFA 

Bulk retail  1 space for 50m2 GFA 

The design and layout of parking areas is to comply with AS2890.1-2004 Parking facilities off-street 
car parking. 

The existing shopping centre proposal (DA21/2010) approved 267 car parking spaces. The Gross 
Lease Floor Area (GLFA) across the shopping centre is 5,084m², generating a parking requirement 
of 208.4 (209) spaces. 

The traffic consultant ground-truthed the existing car parking provision at the centre and found 
that there are 291 at-grade parking spaces comprised of 268 visitor spaces located to the north 
and east, and approximately 23 staff spaces to the southwest near the loading dock. This 
represents a surplus of 82 car parking spaces. 

The proposed development is comprised of general retail and specialised retail or bulky goods. 
Based on a rate of 4.1 spaces per 100m² GLFA, the general retail (Tenancies 2 and 3 is 798m²) 
generates a parking need of 33 spaces. The specialised retail bulky goods (Tenancy 1 is 800m²) 
generates a parking need of 16 spaces based on a rate of 1 space per 50m² GFA. This equates to a 
total of 49 additional parking spaces.  

The total parking requirement across the centre would be 258 spaces, resulting in surplus of 
33 spaces.  

There is sufficient existing parking provision, and the proposed development will not generate a 
parking demand that exceeds that already provided on the site. 



 EXTRAORDINARY PLANNING & DEVELOPMENT COMMITTEE 

21 APRIL 2026 

2.3 Development Application DA 353/2025(1) - 86 Summer Street 

Page 154 

It is noted that should the specialised retail use change to retail use in the future, an additional 
33 car spaces would be required and there no longer would be a surplus of car parking spaces at 
the Village. 

DELIVERY AND SERVICE VEHICLES 
Provision is to be made onsite or at a convenient location for the type of delivery or service vehicle 
appropriate to the type of development. Consideration is to be given to the type of vehicles that 
are likely to service the site. 

The design and layout of delivery areas and parking areas is to comply with AS2890.2-2004 Off- 
street commercial vehicle facilities. 

Refer to 7.11 Essential Services for detailed discussion regarding the proposed loading dock and 
cumulative impacts of size of truck accessing the proposed development. 

INFILL GUIDELINES 
Council’s Infill Guidelines have been prepared to provide an assessment framework for 
developments located in heritage settings to ensure good quality and sensitive design outcomes. 
The framework is structured to guide development in heritage settings under five key heads of 
consideration, namely:  

• Character 

• Scale and form 

• Siting 

• Materials and Colour 

• Detailing 

These considerations are discussed in detail in the Heritage, built form and design section. 

PROVISIONS PRESCRIBED BY THE REGULATIONS s4.15(1)(a)(iv) 

Demolition of a Building (clause 61) 
The proposal involves the demolition of the majority of the 108 Summer Street building. 
A condition is attached requiring the demolition to be carried out in accordance with Australian 
Standard AS2601 - 2001: The Demolition of Structures and the requirements of Safe Work NSW. 

Fire Safety Considerations (clause 62) 
The proposal involves a change of building use for an existing building. Council is satisfied that the 
fire protection and structural capacity of the building are appropriate for the proposed new 
building use. Relevant conditions are attached. 

Buildings to be Upgraded (clause 64) 
The proposal does not involve the rebuilding, alteration, enlargement or extension of an existing 
building. 

BASIX Commitments (clause 75) 
BASIX is not applicable to the proposed development.  

ENVIRONMENTAL PLANNING ASSESSMENT 

THE LIKELY IMPACTS OF THE DEVELOPMENT s4.15(1)(b) 
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CONTEXT AND SETTING 
The subject land is located on a prominent gateway site on the western edge of Orange CBD in 
proximity to local heritage items and adjacent to existing retail uses. The development pattern 
comprises two storeys on Summer and Sale streets and single storey existing retail development 
at the Village. 

HERITAGE, BUILT FORM AND DESIGN 
The SoEE describes the key built form and design components of the proposed development: 

• Partial demolition of the former Ron Boulton Marine & Cycles building, with the Summer 
Street façade to be retained and refurbished (Figure 46). 

• A new building will be constructed behind the façade and on the adjoining vacant land. 

 
Figure 46 – proposed façade retention and demolition of 108 Summer Street 

• First use development is sought for the tenancies as a specialised retail premises and retail 
premises (despite tenants yet to be secured). 

• Building design adaptable for other uses or tenants in the future which would be subject to 
separate approval. 

• Proposed external finishes (Figure 47) will comprise: 

o Select dark brickwork for the external walls along the northern elevation and partially 
along the eastern and western elevations, with the remaining sections finished in painted 
precast concrete in a variety of colours, including cream, dark brown, and white. 

o Select black powder coated aluminium framed doors and windows with clear shopfront 
glazing. 

o The awning and its supports will comprise a painted finish in ‘monument’. 

• Proposed business identification sign zones on the elevations. 

• Provision of a stormwater drainage system. 

• Removal of the Council street tree in the Summer Street footpath to accommodate the 
proposed awning. 

• Concrete surface to principal vehicle manoeuvring areas. 

• Extension and connection to the available urban utility services. 
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• Establishment of landscaping planter boxes along the western and southern sides of the 
building. 

• Proposed development will be serviced by the existing access arrangements that benefit the 
site. 

• New internal loading area, to be accessed via the ROW from Sale Street, widened to 7.0m 
and providing access to a loading area capable of accommodating a 12.5m heavy rigid 
vehicle (HRV), while retaining rear access for the adjacent properties to the north. 

• The proposal will provide a covered pedestrian walkway along the western and southern 
sides of the new building, connecting Summer Street and Sale Street 

 
Figure 47 – proposed elevations (dwg DA29[R05]) 

Throughout assessment Council’s Heritage Advisor contended the extent of demolition of the 
heritage building (the former Barretts Cordial Factory) at 108 Summer Street and provided 
detailed review of the various iterations of the architectural plans, making recommendations to 
improve the visual presentation of the new building. Key issues and recommendations provided to 
the applicant follow. 

A. Initial design proposal submitted in August 2025 

• Extent of demolition of the heritage building – Barrett’s is not supported due to the major 
loss of heritage significance (Fig 48).  Demolition of the two rear portions and steel external 
stairs are supported. 

• Loss of the trees on the western elevation is supported on the basis they are replaced with a 
suitable tree species / height in similar locations  

• Conservation of the front elevation, fenestration and tiles to the piers is recommended 
following a detailed fabric review 

• Replacement of the ground floor aluminium doors and shopfront to a suitable interpreted 
design is supported 
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• It is expected that a suitable extent of the original front one third structure for the heritage 
envelope of Barrett’s will be retained and adapted at ground level to allow for openings for 
tenancy one and for the loading service area.  

• It is expected that the existing first floor of Barrett’s will be retained and adapted as required 
for structure and to interpret the building envelope. It may or may not be adapted to serve 
the tenancy. 

 
Figure 48 – proposed demolition ground floor depicted in red (dwg DA16[R06]) 

• The use of dry pressed face brick is supported while a traditional brown such as Bowral 76 
Gertrudis brown is recommended as an alternative. Dark grey brick is not appropriate in this 
context 

• Timber look cladding is not supported in the HCA unless the material and colour have 
integrity. Fake aluminium and timber are not supported. Aluminium materials are acceptable 
for new buildings and may be used simply in a timber colour without faux texturing 

• The tonality changes from the existing colour on Barretts, to the new is regarded as being 
extreme and is not sympathetic with the heritage building. 

o The use of dark blue grey face brick is supported on the element which adjoins the 
Barretts building is regarded as being a recessed visual character next to the heritage 
structure while remaining walls are to be a dry pressed face brick similar to Bowral brown 
or Gertrudis, with coloured mortar not white, which are closer to the local standard and 
sympathetic with the retained Barretts building. 

o The use of Black and Monument colours are not supported colours in the HCA and 

alternatives are recommended. Basalt as a Grey is supported for key elements such as the 
awning fascia.  

• The proposal is an infill of three structures including the existing cycle shop on Summer 
Street. 



 EXTRAORDINARY PLANNING & DEVELOPMENT COMMITTEE 

21 APRIL 2026 

2.3 Development Application DA 353/2025(1) - 86 Summer Street 

Page 158 

Feedback on the proposed building which constitutes infill of three structures including the 
existing cycle shop building on Summer Street 

• Recommend replacement tree planting within the parking arrangement arrayed against the 
proposed west elevation of building and tenant 1. The number of car spaces is to be 
modified/adapted - small cars/bicycles/mobility vehicles, to accommodate three trees. 

• Landscape details are required to illustrate that the planter elements on the footpath will 
not reduce the capacity of an accessible footpath. 

• Joinery to the conserved façade is to be determined after a detailed fabric survey to confirm 
whether or not the original timber elements are capable of being retained and restored - the 
standard heritage process. 

• A suitable design for either a suspended awning or a reinstated verandah is to be 
determined as the cantilevered approach is not supported. 

• The traditional ‘subway’ tiled finishes on the ground floor piers are to be retained, conserved 
and supplemented as required. 

• The proposed four elements to the new western elevation are supported, subject to the 
selection of an alternate face brick for a lighter colour scheme on the new three bays so as 
to reduce the contrast between the Barretts building and the new works. The dark blue grey 
face brick is acceptable for the element which adjoins the Barretts building is supported as 
this detailing and colour is consistent with good practice for a recessed junction with a 
heritage building. 

• A cantilevered awning is acceptable, despite the recommended preference for a suspended 
awning offered previously, as this is consistent with the new construction of the four 
elements. 

• Conservation works to the remaining elevations of the Barretts building – front and west 
including the fenestration and face brickwork, are to be the subject of a detailed review. 

The new tenancy - one element 

• The use of gloss ceramic tiles on the ground floor wall/pier elements as a consistent detail in 
the streetscape would benefit the proposal. 

West elevation to the carpark 
The built form to the west elevation would be supported providing minor changes: 

• The northwest corner of the building is to be radiused to acknowledge the corner. 

• The radius is to occur at the upper facade, to the awning (similar to what is currently shown) 
and to the ground floor level façade which may be either glazed or tiled. 

• One extra double height bay with glazing is to be provided to the returning first floor 
elevation from the Summer Street corner so to be consistent with the three bays on the 
Summer Street elevation. 

• There is to be a projecting expressed parapet to the solid first floor walls which is to align 
with the top of the recessed ‘signage’ bays. 

• A single wall colour only is to be provided to the solid walls, and the dimensioned vertical 
grid of panel joints and verandah posts is to be coordinated. 

• The ground floor walls up to dado height are to be clad in gloss ceramic subway tiles. 
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• Two additional bays in the ground floor western wall - one each side of the central entry 
door set are to be glazed similar to the glazing and solid piers on the NW end bays so as to 
better activate the elevation and reduce the extent of blank solid walls. 

• The southwestern corner is to be detailed in a similar manner to the NW corner – three 
double height elevations and glazed ground floor shopfronts with doors to suit the 
tenancies. 

• Replacement three trees are to be illustrated on the west elevation. 

South elevation to the lane access 

• To turn the corner from the West elevation, there are to be three two level bays on the 
South elevation for tenancy two, consistent with the two other corners. 

• There is to be a projecting expressed parapet to the solid first floor walls which is to align 
with the top of the recessed ‘signage’ bays. 

• A single wall colour only is to be provided to the solid walls, and the dimensioned vertical 
grid of panel joints and verandah posts is to be coordinated. 

• The ground floor walls up to dado height are to be clad in gloss ceramic subway tiles. 

• Two additional bays in the ground floor southern wall as part of Tenancy three, and not in 
front of the EV chargers, are to be glazed similar to the glazing and solid piers on the NW end 
bays so as to better activate the elevation and reduce the extent of blank solid walls. 

• One extra similar two-level bay is to be added to the Kite Street corner where this wall turns 
from the south to the east elevation. This will anchor this corner and reduce the lack of 
activation on the southern wall. 

• Check and confirm that the footpath width between the EV Car chargers and the building 
wall is compliant for accessibility 

East Elevation to Sale Street 

• The design, materials and details are supported, subject to the change in the face brick, 
Black powder coat to Basalt and selected gloss ceramic ‘subway’ tiles below that dado/sill to 
the floor level. 

B. First set of amended plans submitted in December 2025 
The applicant reiterated that the proposed development requires demolition of the majority of 
the building with retention of the front façade that would be incorporated into the new design. 
Retention of the front third of the building is not feasible. 

Design changes made and reflected on the amended elevations depicted at Figure 49: 

• Bowral 76 Gertrudis brown dry pressed face brick to street facing facades. 

• Continuous awnings on the primary street frontages. 

• Removal of two street trees to accommodate the awnings on Summer and Sale streets, 
reasoning that retention would hinder construction and create ongoing maintenance issues. 

• Compensatory tree planting on the southern elevation to provide a visual buffer and soften 
the built form. 

• Refined articulation of the building with additional fenestration and two highlight windows 
on the southern elevation. 

• Recesses, projections, parapets and subtle detailing reinforce a sense of scale and rhythm 
across the building, ensuring a quieter, refined treatment of the façades. 
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Figure 49 – proposed elevations (dwg DA 29[R06]) 

Council’s Heritage advisor feedback provided on the first set of amended plans: 

• Retention of the facade only is not acceptable in this particular situation. Based on the 
heritage research evidence provided by the Heritage Consultant to the Applicant, the new 
detail indicates that the building has sufficient significance to warrant retention in part. 

o A level of adaptive re-use would be supported to ensure that the spaces would integrate 
with the tenancies. 

o Additional plans required to illustrate the extent of retention and adaptation of the front 
portion which appears to be in the order of 15m from the frontage. 

At a minimum, design amendments are necessary that demonstrate an acceptable visual 
presentation for the western and southern elevations, improved articulation with awnings. 
Required design changes and additional information included:  

• A detailed proposal from the Architect and heritage consultant to support the materials, 
finishes and details for the retained front elevation. Insufficient detail provided to indicate 
the extent of conservation. 

• Insufficient detail provided for the reinstated awning in either of the two types indicated 
within the advice, suspended or cantilevered. 

• The west and south elevations are to include shopfronts at the minimum of alternate wall 
panels. Sketch provided for reference Figure 50). 

o Sketch presumes that the tenancies and floors remain with the exception of the heritage 
building. 

o The use of the additional number of taller panels is to offset the use of the lower standard 
panels while ensuring that the elevations will be suitably activated. 
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• The awnings on the south elevation are to be fully connected to the SW corner and 
SE corner. 

• Elevations:  

o South: Three tall bays at each end and two central tall bays. 

o West: Three tall bays at each end and one central tall bay. 

o A parapet detail on the lower panels to interpret the expressed parapet on the tall panels. 

o Shopfronts to correspond to the tall panels plus two extra shopfronts on the west and 
south lower panels to activate these areas. 

o The steel posts may be excluded if the awnings are to be fully cantilevered given the 
awning face does not correspond with the pavement edge. 

o The base of all panels is to be clad in gloss ceramic tile to 1200mm high. 

• Generally, for materials and colours: 

o Coloured metal panels may be used without any false timber wood grain. 

o Black and monument are to be substituted with suitable Greys. 

o The feature brick is to be specified - equal to or similar is not acceptable. 

 
Figure 50 – sketch with recommended design amendments to the western and southern facades  

During further negotiations with the applicant in January 2026, Council advised that subject to the 
submission of a satisfactory structural report with a methodology that demonstrates façade 
retention is feasible, Council would be willing to reconsider its position about the extent of 
demolition proposed to 108 Summer Street. 

C.  Final set of amended plans submitted in March 2026 
The final set of amended plans address Council’s Heritage Advisor feedback in part only. Design 
changes made and reflected on the amended elevations depicted at Figure 51: 

• Structural engineering investigation report for the façade and awning. 

• Addition of a book-ended parapet feature on the south western corner facing the carpark. 

• Addition of four new tall parapet bays, additional shop-front glazing on the western 
elevation adjacent to the western entrance to tenancy 1. 

• Two highlight windows related on the southern elevation, within a new dedicated public art 
zone to promote visual interest and heritage connection (no public art plan provided). 
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• Planting nine (9) medium sized trees Pyrus Calleryana 'Capital' in a 2.5m wide planter bed on 
the southern elevation. 

• Removal of existing Sale Street tree to facilitate 12.5m HRV access to and from the site. 

• Retain and prune existing Summer Street tree to reduce conflict with the proposed awning. 

• Retention of existing awning at 108 Summer Street and remediation works. 

• New cantilevered awnings to street elevations, western elevation and a portion of the 
southern elevation. 

• Southern elevation is not provided with a consistent connected awning as there is no 
pedestrian footpath provided underneath (due to the interruption caused by the existing 
electric vehicle chargers and proposed tree planters). 

• Retention of the existing turquoise tiles to the front of 108 Summer Street. 

• Base of the primary frontages and the internal-facing store entrances with feature cladding 
with Austral glass feature bricks in a mix of ‘polished smokey quartz’ and ‘polished golden 
amber’ proposed to align with the 800mm sill height of the existing building. 

• Proposed bricks ‘Bowral Gertrudis Brown’. 

 
Figure 51 – final set of plans proposed elevations 

Further design amendments are included in the Notice of Determination to further improve the 
visual presentation and articulation of the western and southern elevations of the new building 
(Figures 52-54). 
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Figure 52 – recommended design amendments to eastern, western and southern elevations  

 

 
Figure 53 – recommended design amendments to southern elevations  
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Figure 54 – recommended design amendments to eastern elevations  

Conditions of consent are included in the Notice of Determination to resolve these design issues as 
follows: 

Prior to construction certificate, submit amended plans prepared by a qualified architect for 
approval of the Director of Development Services that depict the following design changes: 

• Western elevation (Figure 52), submit amended façade design plans that: 

o Add one additional new tall parapet bay at the northern end to create three tall parapet 
bays. 

o Add one additional new tall parapet bay centrally over entry doors to tenancy 1. 

o All tilt up panels to be equal width on the full face of the elevation. 

• Southern elevation (Fig 52-53), submit amended façade design plans that: 

o All tilt up panels to be equal width on the full face of the elevation. 

o Retain low planters with suitable species selected for microclimate and clear sightlines for 

pedestrians and motorists. 

o Provide three new medium sized trees planted in three new stratavault cells 
11m3 to 16m3 size to be constructed at the developer’s cost in three parking bays 
(Figure 53). 

o Public Art condition. 

• Eastern elevation(Figure 54), submit amended façade design plans that: 

o Retain existing Sale Street tree. 

o Selected canopy pruning by Manager of City Presentation. 

o Amended awning design for tree retention. 

Demolition and façade discussion 
From pre-DA and throughout assessment Council have requested a satisfactory structural 
assessment report with a methodology that demonstrates façade retention is feasible. 

A structural assessment report prepared by Barson Pty Ltd was provided on 2 March 2026 that 
documents a visual inspection of the building exterior at 108 Summer Street from the footpath 
and outlines recommendations for the existing structural condition of the façade and awning as 
follows: 
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Brickwork façade and return 
Overall, in our opinion the brick façade is in suitable condition for retention with some remediation 
and maintenance works including the below:  

• Repointing of brickwork on the western façade column and replacement of broken brick 

• Retiling of brick column where tiles have been removed or removal as advised by heritage 
consultant.  

• Repainting of brick façade upon completion of proposed construction works.  

• The existing footings appear to be adequately supporting the brickwork façade. During 
construction works, underpinning would be recommended prevent differential movement 
occurring due to exposure to open ground conditions and wetting/ drying of the assumed 
clay subsoil.  

• Temporary support of the brickwork will be required at the first floor and roof level to a 
structural engineer’s design. A high-level methodology and concept sketch for supporting the 
brick façade during demolition and construction (Fig 55) 

 

Figure 55 – high-level methodology and concept sketch for supporting the brick façade during demolition 
and construction 

Awning 
Further investigation would be required with removal of the existing ceiling cladding, to inspect the 
structural members and connection of tension rods. Timber members and sheeting shall be 
replaced as necessary due to current damage and to prevent future weathering or water ingress.  
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Design Concerns  

• The existing design of the awning considers tension only members to support the weight of 
the cantilevered structure, which is common for this age of construction. Current design 
methodologies must include the allowance for wind uplift forces in accordance with 
AS1170.2-2021. These uplift forces would induce compressive forces into the tension only 
members should the weight of the awning be less than the design uplift. The existing 
estimated 40mm solid square bar would have some capacity in compression, however it is 
thought that this may not be sufficient. It is recommended that this is investigated at the 
Construction Certificate Stage.  

• The tension rod connection to the existing brickwork appeared to be in good condition 
however it is recommended that these connections be extended through the brick columns to 
fix into the permanent new steel structure behind. 

This structural assessment report made recommendations for the remediation and maintenance 
of the brickwork facade and return, cantilevered awning tension rod connections to brick columns, 
and a high level concept method to provide temporary support for the front and side wall with 
concrete underpins and propping. 

The proposed retained returns of the building depicted on the architectural plans are 1.86m on 
the western wall and 23.5m on the eastern wall. As proposed, the structural SHS supports 
depicted on the drawings and sections will be visible on the western elevation above the first new 
retail bay when viewed from Summer Street on the western approach to the CBD. 

Council’s Heritage Advisor recommends bespoke conditions of consent be included in the Notice 
of Determination to require the following prior to works commencing: 

• Full structural engineering drawings, detail and specifications for the support of the existing 
building façade that is to remain to ensure the structural adequacy of the building façade 
during and after demolition works. 

• A dilapidation report prepared by a suitably qualified engineer addressing the current 
condition of buildings that adjoin the development site. 

• A revised drawing is to be prepared to reconstruct the pitched roof in galvanised corrugated 
steel behind the retained facade to a length of 5m and to match the existing in pitch and 
flashings which corresponds on the West Elevation with the width of the first new retail bay 
and its module. 

• A heritage architect is to be appointed to advise on the construction drawings and during the 
construction period - to ensure that the works are appropriate and sufficient to retain the 
heritage significance of the structure. 

Subject to conditions of consent the demolition works proposed will have no significant impact on 
adjoining lands, streetscape or public realm. Conditions may be imposed in respect of hours of 
operation, dust suppression and the need to investigate for, and appropriately manage the 
presence of any materials containing asbestos. 

In addition, Council’s Building Surveyor recommends the following bespoke conditions of consent 
be applied to demolition work prior to works commencing: 

• Prior to demolition works commencing, a structural engineering detail for the support of the 
existing building facade that is to remain, is to be submitted to Council for approval. 
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Reason: To ensure structural adequacy of the building facade during and after demolition 
works. 

• Prior to demolition works commencing, the applicant is to submit a waste management plan 
that describes the nature of wastes to be removed, the wastes to be recycled and the 
destination of all wastes. All wastes from the demolition phase of this project are to be 
deposited at a licenced or approved waste disposal site. 

Reason: To ensure the demolition waste is disposed of properly. 

• Prior to demolition works commencing, a dilapidation report prepared by a suitably qualified 
engineer is to be submitted to Council addressing the current condition of the buildings that 
are adjoining the development site. 

Reason: To record the condition of adjoining buildings. 

HERITAGE 
Conditions are imposed to require the following: 

• Test excavation in accordance Section 139 or Section 140 of the Heritage Act 1977 (NSW) be 
undertaken before any major works are carried out, in accordance with the 
recommendations in the statement of heritage impact report prepared by Everick Heritage 
dated 21 August 2025. Reason to satisfy the obligations of the developer under the 
Heritage Act. 

• Appointment of a heritage architect to advise on construction drawings and during the 
construction phase to retain the heritage significance of the facade structure. 

• Requiring revised drawings to reconstruct the pitched roof in galvanised corrugated steel 
behind the retained facade to a length of 5m and to match the existing in pitch and flashings 
which corresponds on the West Elevation with the width of the first new retail bay and its 
module. 

• Requiring the base of the walls to the north, south, east and west elevations (of the new 
building) are to be clad where solid, with gloss ceramic subway tiles and standard tile 
capping piece to a height of 750mm or equal to one uniform shopfront cill level. 

• A scope of heritage conservation works to the retained facade is to be prepared by the 
consulting heritage architect, prior to construction and reviewed and approved by Council. 

• An interpretation plan related to the Barretts Cordial Factory is to be prepared by the 
consulting heritage architect and is to include a cast bronze plaque on the Summer Street 
retained facade and two interpretive panels with text and images at a minimum of 
450 x 1200mm and mounted on selected solid walls on the West Elevation at a suitable 
height. 

• A capping detail with a minimum height of 150mm and 15mm recessed shadow line below 
between it and the panel, is to be provided at the parapet of all the new plain concrete 
panel walls. 

• All highlight window panels in the plain concrete wall panels are to be deleted 

• Schedule of all external materials and colours is to be prepared and approved by Council 
prior to construction. 
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EQUITABLE ACCESS TO THE BUILDING FROM SALE STREET AND FIRE COMPLIANCE 
A BCA Assessment Report was not submitted with the application to demonstrate the 
development is capable of achieving compliance with the BCA, to address fire safety measures, the 
provision of adequate access to the building and facilities for people with disabilities.  

With regards to fire protection measures, the applicant requests a condition of consent to require 
a BCA assessment of the relevant provisions of the BCA be undertaken prior to Construction 
Certificate. 

With regards to building access, of note the proposed plans and elevations depict the building, not 
the internal fit out of individual tenancies, location of bathrooms and the like. The proposed 
ground floor level RL 871.380 across all three tenancies ties in with existing levels on all sides of 
the building except for the eastern elevation where existing level RL 870.280 near the proposed 
entry door is 1.1m lower than the proposed ground level. Provision of a compliant ramp into the 
premises that is located within the site boundary will be necessary. A performance solution may 
be required for access to proposed Tenancy 3. The proposed building will be required to comply 
with the Disability (Access to Premises- Buildings) Standards 2004 and all relevant standards. 
Conditions of consent are included in the Notice of Determination to resolve BCA/NCC issues. 

PUBLIC DOMAIN AND LANDSCAPING 
As discussed, Essential Services section related to footpaths and trafficable pavements and Tree 
Preservation section for street tree retention, pruning and required new tree and landscaping in 
low planters conditions of consent are imposed to resolve issues and require: 

• Public domain plans prepared by a qualified engineer based on an accurate survey, drawn to 
scale, including details for footpath and trafficable pavements, pits, edges, and a technical 
specification be submitted to the Principal Certifier for approval prior to the issue of a 
construction certificate 

Reason: To ensure the public domain surrounding the new building is high quality and ties 
into existing levels and services in the footpath. 

• Tree protection (DPIE condition) 

Reason: To ensure adequate tree protection measures are in place for retained street trees. 

Street Tree - Removal and Replacement (Summer Street) 

• The existing street tree (Manchurian pear) on the Summer Street frontage is approved for 
removal. The tree must be replaced in a strata vault cell 11m3 to 16m3 size, to be 
constructed in the parking lane of Summer Street immediately south of the bus zone at full 
cost of the applicant. Replacement tree to be minimum 200L pot size at installation with tree 
species to be nominated by Council's Manager City Presentation. 

Reason: To ensure no net loss in urban canopy in the CBD. 

• A detailed landscape plan and details for retained trees, replacement trees on the western 
elevation in stratavault cells and new trees in stratavault cells on the southern elevation, low 
planting in raised planters, plant schedule, watering systems and ongoing maintenance 

Reason: To ensure adequate shade provision and greening of the development. 

AWNINGS OVER THE FOOTPATH 
The developer will be required to obtain a s138 approval under the Roads Act for constructing 
awnings over the public footpaths on Sale Street and Summer Street. In addition, TfNSW will need 
to grant approval for the Summer St awning. 
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Street Awning - Structural Certification 

• Prior to the issue of an occupation certificate, certification from a structural engineer is to be 
provided certifying that the street awning is suitable for its intended use and all loadings in 
accordance with Australian Standard AS1170. 

Reason: To ensure compliance with relevant statutory requirements. 

HOARDINGS OVER THE FOOTPATH 

• Prior to the issue of a construction certificate, the applicant is to obtain an approval under 
Section 68 of the Local Government Act for the temporary closure of any footpath or 
roadway. A pedestrian/vehicle management plan is to accompany the application. Details 
are to be provided of the protective hoardings, fences and lighting that are to be used during 
demolition, excavation and building works in accordance with the requirements of the 
Occupational Health & Safety Act 2000, Australian Standard AS3798-1996 (Guidelines on 
Earthworks for Commercial and Residential Developments) and SafeWork NSW. 

Note: The Section 68 application is to make allowance for access to adjacent retail premises 
and particular attention is to be given to the provision of adequate sight distances. 

Reason: To ensure compliance with relevant statutory requirements. 

PUBLIC ART 
The final set of amended plans depict a “Public Art Zone” to a blank façade on the southern 
elevation. A public art plan and proposal was not submitted with the application. 

Conditions are imposed to require:  

• Final details of the public art to be delivered by and at the developer’s cost. Public art plan is 
to be developed in consultation with the Manager of the Orange Regional Art Gallery and 
submitted to the Manager of Development Services prior to a construction certificate. 

• Approved public art is to be delivered and approved by the Principal Certifier prior to 
Occupation Certificate. 

TRAFFIC AND PARKING  

Trip Generation 
TfNSW provided pre-DA advice recommending Council require a Traffic Impact Assessment (TIA) 
be developed with reference to Section 5 and Appendix E of TfNSW Guide to Transport Impact 
Assessment for the proposal. The TIA scope was to consider the need to undertake existing traffic 
counts to establish the current traffic movements through the site and take-up of existing off-
street car parking spaces. The intersections of interest to TfNSW are the Mitchell Highway/Sale 
Street signalised intersection, and the Mitchell Highway/Hill Street roundabout.  

A submitted TIA in support of this application DA 353/2025(1) adopted the DA 238/2020(1) SIDRA 
analysis of the signalised intersection of Summer Street and Sale Street, that included additional 
trip generation and traffic growth in Summer Street over 10 years. The hotel development would 
have generated over 200 vehicles per hour (vph) in the weekday PM and Saturday peaks. The 
analysis found that the intersection, and existing Village carpark intersections to Summer Street 
and Sale Street would continue to operate at a Level of Service A with minimal average delays and 
queues and retain significant spare capacity. This analysis was endorsed by TfNSW, and the 
application was subsequently approved by Council. 
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Trip generation for the proposed retail and specialised retail (bulky goods) DA 353/2025(1) would 
generate 53vph in the weekday PM peak and 66vph in the Saturday peak. This equates to 
approximately 1 additional vehicle trip per minute, distributed across the two existing Village 
carpark intersections, on-street parking and off-street car parks. 

The proposed trip generation will be less than 33% of DA 238/2020(1), is moderate and would not 
impact on the operation of the intersection and local road network at a Level of Service A. As such, 
additional SIDRA modelling was not considered necessary. 

Existing servicing for the Village is undertaken via the loading docks accessed off Hill Street. The 
proposal seeks to provide service access for loading and waste collection via a widened 
existing ROW off Sale Street with a left-in and left-out arrangement. A condition of consent is 
included to limit vehicle size to 8.8 MRV accessing the ROW. 

Car Parking 
The traffic consultant ground-truthed the existing car parking provision at the centre and found 
there are 291 at-grade parking spaces comprised of 268 visitor spaces located to the north and 
east, and approximately 23 staff spaces to the southwest near the loading dock. This represents a 
surplus of 82 car parking spaces. 

The proposed development requires 49 additional parking spaces. The total parking requirement 
across the Village centre would be 258 spaces resulting in surplus of 33 spaces. 

There is sufficient existing parking provision, and the proposed development will not generate a 
parking demand that exceeds that already provided on the site. 

Further the reduction of three (3) parking spaces to provide three (3) stratavault cells at the 
developer’s cost with new trees to increase shade and improve the visual presentation of the 
southern elevation of the new building is imposed as a condition of consent. This requirement will 
not impact on parking provision. 

Site Access and Servicing  
The application proposes a number of access points including: 

• existing access onto Summer Street utilising a left turn in and left turn out; 

• existing access onto Sale Street utilising a left turn in and left turn out; and 

• service vehicle entry from Sale Street utilising the existing ROW in a left turn in and left turn 
out. 

The proposed loading dock for the development is located via a shared access driveway ROW that 
services existing properties at 110-112 Summer Street. Refer to detailed discussion in Essential 
Services section. 

A condition of consent is imposed to restrict the size of vehicles servicing the proposed 
development loading area on the ROW to an 8.8m Medium Rigid Vehicle (MRV) to provide safe 
access and egress from the loading dock. This is suitable for an. All ROW provisions for adjoining 
development will remain. 
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Construction Traffic 
A Construction Environmental Management Plan (CEMP) was not submitted with the DA. As the 
site is located within the CBD, it is considered likely that construction will impact the surrounding 
intersections and pedestrian movements in the vicinity of the site. As such, a condition is 
recommended requiring that prior to any works commencing, a CEMP be submitted to and 
approved by Council.  

The CEMP will be required to address construction traffic management including: 

• access and egress to the site during construction; 

• construction vehicles will be required to enter and exit the site in a forward direction; 

• traffic controllers will be employed to safely manage site access and egress at all times; 

• queuing or marshalling of trucks will not be permitted on any public road; 

• a Traffic Control Plan will inform road users of any changed traffic conditions in the vicinity 
of the works site; 

• pedestrian access around the site will be maintained at all times; and 

• manage construction hours, noise to relevant standards, abatement of dust to ensure 
minimal impact on adjoining tenants and the safe operation of the site. 

On the basis of the above, it is considered that the preliminary CEMP indicates construction traffic 
impacts can be appropriately managed. 

COLLECTION OF WASTE 

Demolition and Operational Waste 
A condition is recommended requiring a site specific waste management plan (SSWMP) to be 
prepared and submitted to Council for approval prior to construction certificate. The SSWMP is to 
nominate the approved destinations and estimated volumes of each waste stream for demolition 
and construction waste. 

The SSWMP is to describe the estimated volumes of waste, recyclables and FOGO waste that will 
be generated by the specialised retail (bulky goods) and retail premises. The SSWMP must 
quantify the appropriate allocation of suitable waste receptacles for each occupancy with storage 
space, a methodology of waste retrieval and nominated collection point(s). 

The plan must nominate the proposed contractor(s) and identify the number of receptacles for 
each waste category to be serviced on an ongoing basis. 

A condition is imposed requiring that a detailed operational waste management plan be prepared 
prior to the issue of an Occupation Certificate. 

OTHER ISSUES 

Contamination 
As discussed in SEPP (RESILIENCE AND HAZARDS) 2021 Clause 4.6 it is considered that there are no 
contamination issues which preclude the proposed development. 

The recommended conditions of consent require all works on the site to cease immediately in the 
event of an unexpected find, such as (but not limited to) the presence of undocumented waste, 
odorous or stained soil, asbestos, structures such as underground storage tanks, slabs, or any 
contaminated or suspect material. Works on site must not resume unless the express permission 
of Council is obtained in writing. 
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Stormwater Management 
As discussed in Section 7.3, the proposed development will increase the impervious areas within 
the site catchment and onsite detention (OSD) will be incorporated within the underground 
drainage network to manage post development flows and maintain pre-development discharge 
rates. 

Council’s engineer advises that the proposed stormwater quality treatment, proposed gross 
pollutant trap and onsite stormwater detention systems located in the ROW laneway are 
considered acceptable. Peak flow rates will be attenuated to predeveloped levels for the 5% AEP 
and 1% AEP events using storage within the stormwater pipe network. 

However, the stormwater management plan depicts the proposed stormwater piped connection 
to an existing Sale Street pit that extends outside of the site boundary, across the footpath and 
Sale Street road reserve (Figure 40). 

Council’s engineer advises that the piped stormwater associated with the development proposal 
will need to be fully contained within the site boundary and connect to the existing carpark 
stormwater pit(s) located adjacent to the Sale Street carpark entry. 

Conditions of consent are included in the Notice of Determination to resolve this issue. 

Development Contributions 
Orange Development Contributions Plan 2024 does not apply to the development. 

There is no shortfall in parking provisions for the development so there are no applicable 
development contributions. However, the recommended conditions of consent will require the 
applicant to provide contributions to water supply headworks and sewerage headworks, prior to 
the issue of a construction certificate. 

THE SUITABILITY OF THE SITE s4.15(1)(c) 
The proposed development is located in the E2 Commercial Centre zone and MU1 Mixed Use zone 
and is permissible with the consent of Council. The subject land is considered to be suitable to 
undertake the proposed development due to the following: 

• The development is permissible and compliant with the relevant provisions of the LEP. 

• The development is considered to be satisfactory in regard to Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 

• The potential impacts of the development can be managed appropriately through the 
conditions of consent. 

• The development of the site will not create significant adverse impacts on the context and 
setting of the area. 

• The development of the site will not detrimentally affect adjoining land and is unlikely to 
lead to land use conflicts. 

• All utility services are or can be made available and can be made adequate. 

• PMF does not pose significant constraints. 

• There is no known contamination on the land. 

• The subject land has no significant biodiversity or habitat value. 
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ANY SUBMISSIONS MADE IN ACCORDANCE WITH THE ACT s4.15(1)(d) 
The development was notified to adjoining landowners and publicly advertised in accordance with 
Council’s Community Participation Plan from 1 October 2025 until close of business on 16 October 
2025. 

The period was observed and the application was exhibited for 14 days in accordance with the 
Community Participation Plan and at the end of the period two submissions were received. A 
summary review of the submissions is provided below: 

Matters Raised in Submissions Council Staff Assessment/Comments 

Sale Street elevation - Submitters raised 
concerns that they could not locate a Sale 
Street elevation showing the streetscape and 
adjoining properties. 

The architectural plans include proposed 
elevations (dwg DA 29). East elevation depicts 
the proposed new building in relation to the 
adjoining property on Sale Street 

Design specification for pavements at right-
of-way pavements - Submitters raised 
concern about the specification for pavement 
construction proposed for the ROW located at 
the southern boundary of their property 
adjoining Spilt Milk. 

Pavement design will be developed during the 
detailed design and construction documentation 
phases following a DA approval. 

A condition of consent will require public 
domain plans prepared by a qualified engineer 
based on an accurate survey, drawn to scale, 
including details for footpath and trafficable 
pavements, pits, edges, and a technical 
specification to be submitted to the Principal 
Certifier for approval prior to the issue of a 
construction certificate. 

Require that construction on Sale Street 
frontage has minimal impacts for tenants at 
120-122 Summer Street - Submitters raised 
concern regarding construction impacts on 
the Sale Street frontage and request 
conditions of consent which: 

1. Define the hours and days of work. 

2. Define decibel levels of noise during all 
nominated work periods. 

3. Require the developer to take measures to 
minimise and monitor dust created by the 
development. 

4. Require the developer to make good all 
damage to surfaces. 

5. Require the developer not to obstruct or 
impede access or customer traffic to our 
tenants premises. 

Conditions of consent will require: 

1-3 Preparation and implementation of a 
Construction Management Plan (CMP) to 
manage construction hours, noise to 
relevant standards, abatement of dust, and 
access, to ensure minimal impact on 
adjoining tenants and the safe operation of 
the site. 

4 A road opening permit condition will require 
the developer to make good all damage to 
surfaces 

5 The ROW (ROW) provides legal right of 
access. Builder will need to make 
arrangements with individual property 
owners prior to and during works. 
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Matters Raised in Submissions Council Staff Assessment/Comments 

Right-of-way access - Submitters raised the 
following concerns as the adjoining 
landowner of 110-112 Summer Street: 

How will access be maintained to the rear of 
the building during and after construction. 
This is a single lane for the majority of its 
length and is required by the tenant each day 
to be able to support the management of 
their retail business which is a bicycle shop. It 
is imperative that this access continues as 
this will severely constrict their ability to 
trade in line with their retail offering to the 
community. Is there a need for a traffic 
management plan to avoid undue congestion 
or impose safety risks to the tenant & their 
employees. 

In addition, the CMP will be required to address 
site access during construction, including 
maintaining access to the rear of existing 
buildings on the ROW, traffic management, and 
pedestrian safety to minimise impacts on 
neighbouring tenants. 

The ROW provides legal right of access. The 
builder will need to make arrangements with 
individual property owners prior to and during 
works. 

A traffic plan for service vehicle access onto Sale 
Street will be required that details pedestrian 
safety improvements and to manage vehicle 
movements in the ROW laneway and access 
onto Sale Street.  

Conditions of consent are included 

Submitters raised the following concerns as the adjoining landowner of 110-112 Summer Street: 

Structural Engineers Report - As there will be 
construction which is adjoining my building 
will there be certification of the ability of the 
existing building to withstand proposed 
works and provided details of vibration 
emissions.  

Provisions of measures required to be 
implemented to avoid damage to this 
adjoining property. 
 

Council’s Building Surveyor advises that the new 
building must be designed to be entirely self-
supporting, able to withstand the required 
forces that can be imposed upon it and not 
cause any load impacts on existing adjoining 
properties/buildings. The structural design must 
be in accordance with relevant engineering 
standards and statutory obligations. 

With regard to vibration during construction 
and/or any damage caused by, this a 
dilapidation report prepared by a qualified 
structural engineer is necessary to provide a 
photographic record as part of their assessment.  

A condition of consent will require that prior to 
demolition works commencing a dilapidation 
report prepared by a suitably qualified 
structural engineer be submitted to Council 
addressing the current condition of the 
buildings that are adjoining the development 
site. 
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Matters Raised in Submissions Council Staff Assessment/Comments 

Dilapidation Reports - Requirement to 
provide a dilapidation report prior to any 
works commencing that also includes photos 
of both internal walls and ceilings and 
external walls/facade as well as the external 
roof. 

Completion of construction works to receive 
condition of structure along with similar 
photos of both internal and external photos 
taken prior to the commencement. 

Submitter requests a copy of this Final 
Dilapidation Report to review prior to the 
Occupation Certificate being issued by 
Council/Principal Certifier. 

A dilapidation report is a standard engineering 
mitigation measure to provide a photographic 
record of the existing condition of building 
interior and exterior to manage potential 
impacts on adjoining properties. 

Council’s Building Surveyor advises that a 
dilapidation report relies upon a photographic 
record as part the structural engineer’s 
assessment. 

A dilapidation report is not normally required at 
completion of works onsite, it will be used as a 
reference if an issue/damage arises during 
construction. 

There is no statutory obligation for the adjoining 
landowner to receive, review or approve the 
report. 

A condition of consent will require an updated 
dilapidation report to be prepared by the 
structural engineer and be submitted to the 
Principal Certifier addressing the condition of 
the buildings that are adjoining the 
development site and to facilitate compliance 
with statutory obligations, prior to issue of the 
Occupation Certificate 

Construction Management Plan - Provisions 
to provide a construction management plan 
that will address both noise to applicable 
standards and the abatement of dust. 

The CMP will be required to address noise to 
the relevant standards and the abatement of 
dust. 

A condition of consent is included in the Notice 
of Determination 
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Matters Raised in Submissions Council Staff Assessment/Comments 

Customer parking access on Summer Street - 
Ensure customers are not restricted from 
parking in front of 110-112 Summer Street 
and that pedestrian access to the retail 
premises will be maintained throughout this 
construction period. 

A condition of consent will require that prior to 
the issue of a construction certificate, the 
applicant obtain an approval under Section 68 
of the Local Government Act for the temporary 
closure of any footpath or roadway. A 
pedestrian/vehicle management plan is to 
accompany the application. Details are to be 
provided of the protective hoardings, fences 
and lighting that are to be used during 
demolition, excavation and building works. 

The s68 application is to maintain clear access to 
adjacent retail premises during construction. 

A condition of consent is included in the Notice 
of Determination 

Sewer Main - Confirm no such works will 
impede the ability to access the sewer for 
adjoining tenants at 110-112 Summer Street 

Sewer main diversion works will be undertaken 
either by Council or under supervision of 
Council. No properties will be without sewer for 
the duration of the work. 

PUBLIC INTEREST s4.15(1)(e) 
The proposal will not be inconsistent with any policy statement, planning study or guideline that 
has not been considered in this assessment. There are no aspects of the proposal that will be 
contrary to the welfare or well-being of the general public. 

DEVELOPMENT CONTRIBUTIONS 

Section 64 Local Government Act 1993 
Council’s engineer advises that development contributions for water and sewer headworks 
charges to be determined prior issue of a construction certificate are applicable to the proposed 
development. 

INTERNAL REFERRAL COMMENTS 
The requirements of Council’s Heritage, Environmental Health and Building Surveyor, the 
Engineering Development Section, Waste, City Presentation and Planning are included in this 
report. 

SUMMARY 
The proposed development is permissible with the consent of Council. The proposed development 
complies with the relevant aims, objectives and provisions of Orange LEP 2011 (as amended) and 
DCP 2004. A section 4.15 assessment of the development indicates that the development is 
acceptable in this instance. Attached is a draft Notice of Determination outlining a range of 
conditions considered appropriate to ensure that the development proceeds in an acceptable 
manner. 
 
ATTACHMENTS 
1 DRAFT Notice of Determination, D26/45131⇩  
2 Plans, D26/44488⇩  
3 Submissions, D26/44406⇩  
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2.4 Post Exhibition Report - Amendment to Orange Local Environmental Plan 2011 and Orange 
Development Control Plan 2004 Rural Lot Boundary Adjustment 

RECORD NUMBER: 2026/659 
AUTHOR: Lucy Aveyard, Town Planner      
  

EXECUTIVE SUMMARY 
The proposed amendment to Orange Local Environmental Plan (LEP) 2011 seeks to enable 
landowners within certain zones (RU1 Primary Production and C3 Environmental Management) to 
undertake lot boundary adjustments through subdivision. The amendment proposes the 
introduction of a new local clause to allow boundary realignments to be considered under a 
development application, having regard to primary production and ecological values during 
assessment. 

Council considered the Planning Proposal at the Planning and Development Committee meeting 
held on 5 August 2025. A Gateway Determination was subsequently issued by the Department of 
Planning, Housing and Infrastructure on 26 November 2025.  

The Planning Proposal (Attachment 1) was publicly exhibited in accordance with the requirements 
of the Environmental Planning and Assessment Act 1979 and the Department’s Local 
Environmental Plan Making Guideline (August 2023). In support of the Planning Proposal, the 
amendment to Orange Development Control Plan (DCP) 2004 (Attachment 2) and supporting 
information was also placed on exhibition (Attachments 3-5). Public exhibition occurred for 
29 days between 19 January 2026 and 16 February 2026, satisfying the minimum exhibition 
requirements. One submission was received from the Department of Primary Industries and 
Regional Development, and no public submissions were made. 

LINK TO DELIVERY/OPERATIONAL PLAN 
The recommendation in this report relates to the Delivery/Operational Plan strategy “7.3 Plan for 
growth and development that balances liveability with valuing the local environment”. 

FINANCIAL IMPLICATIONS 
Nil. 

POLICY AND GOVERNANCE IMPLICATIONS 
Sub Regional Rural and Industrial Lands 2008 actions check – Draft Subregional Rural and 
Industrial Lands Strategy 2019 (was not adopted). 

RECOMMENDATION 

1. That Council endorse the Planning Proposal as exhibited and authorise the Chief Executive 
Officer to formally make the plan in accordance with the Environmental Planning and 
Assessment Act 1979 (Part 3, Division 3.4, Section 3.36), and  

2. That once the plan is notified on the NSW Legislation website, Council adopts the 
amendment to Orange Development Control Plan 2004, and   

3. That a copy of the Development Control Plan be provided to the Planning Secretary and a 
notice be placed on Council’s website of the adoption of the amendment to Orange 
Development Control Plan 2004 in accordance with the Environmental Planning and 
Assessment Regulation 2021 (Part 2, Division 2, Section 20) within 28 days of adoption.  
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FURTHER CONSIDERATIONS 
The recommendation of this report has been assessed against Council’s key risk categories and the 
following comments are provided: 

Service/Project Delivery Decisions to proceed/not proceed may affect community 
expectations. The project is consistent with the recommendations of 
the Draft Sub Regional Rural and Industrial Lands Strategy (2019). 

Financial Decisions may lead to financial implications through legal appeals or 
compensation claims. 

Reputation/Political The outcome may attract public or political scrutiny, especially if 
perceived as inconsistent or contentious. 

Environment The application may have environmental impacts - positive or 
negative - depending on the nature of the development. 

Compliance The decision must align with planning legislation, regulation and 
controls and Council policies to avoid legal risk. 

People & WHS Development activities may introduce safety risks for workers, 
residents or the broader community. 

Information Technology/ 
Cyber Security 

Systems used to assess and manage the application must ensure 
data integrity and secure handling of sensitive information. 

SUPPORTING INFORMATION 

Background Information 
Council is increasingly receiving enquiries from landowners located in rural and conservation zones 
regarding simple lot-boundary realignments. Currently Council has no mechanism for determining 
boundary adjustments in these zones that fall outside of the Exempt and Complying Development 
Code.  

Orange Local Environmental Plan 2011 (LEP) sets a fixed 100 hectares minimum lot size across the 
RU1 Primary Production and C3 Environmental Management zones. The Orange Local Government 
Area has very few lots that reach the 100 hectares lot size. Due to this, proposed realignments 
that are considered acceptable and would not create extra lots or dwellings opportunities are 
prohibited unless they to meet the subjective “minor change” test in the Exempt and Complying 
Development Code. This forces Council staff to adjudicate case-by-case without clear standards, 
creates processing delays, and exposes Council to inconsistency and legal risk. 

The introduction of the rural boundary adjustment clause and associated development controls 
seeks to provide further guidance and introduce a mechanism for which alignment can be rectified 
that allows for ongoing sustainable agricultural operation.  

Application 
The proposal applies to the Orange Local Government Area specifically for land that is zoned 
RU1 Primary Production and C3 Environmental Management under the LEP. These zones are 
intended to support ongoing agricultural activities while protecting environmental values, and 
they are characterised by large landholdings and low residential development. 

Objectives and Intended Outcomes 
The objectives of this planning proposal are to: 
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• To close these gaps and align Orange with accepted regional practice, this Planning 
Proposal seeks to amend the LEP by inserting a new Clause 4.2D allowing boundary 
adjustments to proceed with consent in zones RU1 and C3, provided no extra lots or 
dwelling entitlements arise and land-use conflict is avoided. 

The objectives of this Planning Proposal will be achieved by: 

• Inserting the new Clause 4.2D into the Orange LEP,  

• Introducing a numeric and qualitative criteria within the DCP. This will involve a sliding-
scale “minor change” threshold – to guide when a realignment may proceed as exempt 
development, and  

• Providing guidance within the DCP that will ensure suitable buffer and separation distance 
standards to reflect contemporary agricultural guidelines. 

Strategic Merit 

Local Strategic Planning Statements 
The Orange Local Strategic Planning Statement (LSPS) 2020 outlines a 20-year vision for land use 
planning in Orange, with a focus on sustainable growth, community wellbeing and environmental 
protection.  

The LSPS recognises that agricultural land in Orange is highly valued for its productive soils and 
must be protected to support ongoing primary production. At the same time, it acknowledges 
increasing pressure for rural lifestyle development near the city, which can consume agricultural 
land without contributing to food production. To respond to these competing pressures, the LSPS 
identifies the need to support agricultural innovation, including smaller and more flexible 
landholdings, to enable diverse farming practices and reduce barriers for new entrants. 
Importantly, the LSPS recognises that not all agricultural enterprises require a minimum 
landholding of 100 hectares to remain viable. 

The Planning Proposal responds directly to this strategic direction by facilitating minor boundary 
adjustments that allow smaller or reconfigured landholdings without creating additional lots or 
dwelling entitlements. This approach encourages agricultural innovation and adaptability while 
continuing to protect rural land from excessive fragmentation. The proposal enables sensible 
boundary realignments that can assist new and existing farmers to optimise land use in a manner 
consistent with the LSPS’s objectives of supporting primary production and removing unnecessary 
regulatory barriers. 

This proposal aligns with the objectives outlined in the Orange LSPS 2020: 

Environmental Challenges Proposal Response 

With highly valued agricultural 
soils, particularly to the south of 
the city, Orange must protect and 
support primary production. We 
face strong pressure for rural 
lifestyle properties close to the city 
that consume significant amounts 
of land and typically have negligible 
food production. Balanced against 
this is a need to foster innovation 

Rigid 100 hectare parcel sizes are not always necessary for 
productive farming and that some flexibility in lot sizing can 
remove barriers for new farmers or diversified farming 
approaches. The Planning Proposal directly responds to this 
strategic direction by allowing smaller or reconfigured 
holdings without creating additional lots - thereby 
encouraging the “innovation in agriculture” and adaptability 
the LSPS envisions, while still upholding the protection of rural 
land from excessive fragmentation (since no new lots or 
dwellings are permitted). 
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in agriculture, including smaller 
holdings, to ensure the sector can 
respond to changes in demand for 
different types of produce, as well 
as avoiding barriers to entry for 
new farmers with different land 
management approaches. Not all 
farming enterprises need 100ha of 
land to be viable 

The proposal effectively enables the kind of sensible 
adjustment of boundaries that can help new or existing 
farmers optimize land uses, consistent with the LSPS’s vision 
of supporting primary production and removing unnecessary 
barriers.  

Central West and Orana Regional Plan 2041 
Planning for the wider Central West and Orana region is undertaken in accordance with the 
Central West and Orana Regional Plan 2041 (“CW&ORP 2041”): 

Goal/Direction Response 
Protect agricultural land and 
industries from land use conflicts 
and fragmentation. 

In accordance with Agriculture innovation strategy 19.1, 
enabling boundary adjustments without creating new rural 
residential lots or dwellings, this proposal directly supports 
that goal. 

Boundary adjustments allow the opportunity for farmers and 
landholders to reorganize land holdings in a way that can 
improve agricultural productivity and resolve land use 
conflicts. 

Examples of these types of conflicts are caused by poorly 
aligned boundaries, and boundary adjustment does not 
increase fragmentation or rural-residential development. 
The amendment will protect and enhance agricultural 
operations (through more practical lot configurations) while 
preventing outcomes that would conflict with agriculture.  

Blayney, Cabonne and Orange City Sub-Regional Rural and Industrial Land Use Strategy (Final 
Strategy, July 2008) 
In accordance with the Blayney, Cabonne and Orange City Sub-Regional Rural and Industrial Land 
Use Strategy (Final Strategy, July 2008), Council’s strategic role in protecting agricultural land is 
closely linked to the management of settlement patterns and subdivision provisions under the 
Local Environmental Plan. The strategy emphasises the importance of maintaining viable 
agricultural landholdings while avoiding fragmentation that can undermine agricultural 
productivity and increase land use conflict. 

The Planning Proposal responds directly to this strategic direction by facilitating minor boundary 
adjustments that allow smaller or reconfigured landholdings without creating additional lots or 
dwelling entitlements. This approach supports agricultural innovation and adaptability while 
continuing to protect rural land from excessive fragmentation. The proposal enables sensible 
boundary realignments that can assist new and existing farmers to optimise land use in a manner 
consistent with the objectives of the Sub-Regional Rural and Industrial Land Use Strategy. 

Sub-Regional Rural and Industrial Lands Strategy 2019–2036 (Draft) 
Additionally, Orange City Council, in collaboration with Cabonne and Blayney councils, prepared a 
Draft Sub-Regional Rural and Industrial Lands Strategy 2019–2036, which provides strategic 
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guidance for rural land use across the sub-region. While the draft strategy has not been formally 
adopted, it prioritises the retention of rural land for agricultural purposes and discourages 
subdivision outcomes that fragment land or facilitate the proliferation of non-agricultural uses. 

Strategic Action A2-1 of the draft strategy supports enabling minor boundary adjustments where 
they do not result in increased rural land fragmentation or additional dwelling opportunities 
within the RU1 Primary Production and C3 Environmental Management zones. By implementing 
the proposed LEP clause, Council will be acting consistently with this strategic direction, balancing 
the protection of rural land with the need to remove unnecessary impediments to effective and 
sustainable land management. 

This amendment to the LEP will align Orange with many neighbouring and comparable councils, 
including Cabonne and Blayney, who have virtually identical provisions in place with Bathurst, 
Cowra, Forbes and Mid-Western Regional Council. 

By introducing this clause, Orange LEP 2011 will be brought into line with established planning 
practice across NSW, ensuring that Orange’s farmers and landholders have access to the same 
level of flexibility as those in surrounding local government areas. This provides clear strategic 
merit, as the amendment forms part of a coordinated and consistent approach to rural planning 
across the State and will not undermine any regional or State interests; rather, it supports them in 
a controlled and balanced manner. 

Section 9.1 Local Planning Directions  
The Planning Proposal was assessed against the applicable Ministerial Directions (issued under 
Section 9.1 of the Environmental Planning and Assessment Act) and is found to be consistent as 
follows: 

Ministerial Direction Response 

Directions 1.2 - Rural 
Zones: 

This direction requires planning proposals in rural areas to protect the 
agricultural productivity and character of rural lands. The proposal is 
consistent with this direction as it does not rezone or allow new uses in 
rural zones – rather, it facilitates a planning outcome (boundary adjustment) 
that can improve agricultural parcel layout without introducing any new 
incompatible uses or additional development. The clause will operate only 
to adjust boundaries; it expressly prevents any increase in dwelling 
opportunities or lot numbers. Thus, the rural character and productivity are 
maintained.  

Directions 1.5 - Rural 
Lands: 

This direction reflects the state’s Rural Planning Principles, which include 
minimizing fragmentation of rural land and ensuring economic prosperity of 
rural industries. The proposal is consistent with these principles. It explicitly 
prohibits additional fragmentation (no new lots) and aims to enhance the 
viability of existing farms by allowing boundary changes that for example 
could give a farm better access to water, consolidate farming land, or align 
boundaries with fences or natural features (improving management). By 
helping farmers resolve impractical lot configurations, the proposal supports 
the economic use of rural land while avoiding rural-residential sprawl. In 
essence, it strengthens “right to farm” outcomes and efficient land use – a 
core intent of the Rural Lands direction.  
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Directions 2.1 - 
Environment 
Protection Zones 

This direction ensures that C3 and other environmental zones are 
appropriately managed. The proposal maintains the protective intent of 
environmental zones: any boundary adjustment in zone C3 would still 
require that zone objectives are met and no new development rights are 
created. If anything, allowing minor adjustments could help achieve 
environmental objectives (for instance, by realigning a lot boundary to 
follow a ridgeline or watercourse, it may simplify conservation 
management). The clause criteria (e.g. no increased land use conflict, 
consideration of viability/impact) will ensure environmental values are 
considered in each case. Therefore, the proposal does not undermine 
environmental protection; it provides a mechanism to achieve those 
protections in a more practical way. 

Directions 5.10 - 
Implementation of 
Regional Plans: 

As noted above, the proposal is consistent with and gives effect to the 
Central West and Orana Regional Plan’s objectives regarding agricultural 
land and managing land use conflict. By facilitating boundary adjustments 
without new dwellings, it helps implement the regional policy of protecting 
productive agricultural lands and maintaining rural landscape values. No 
inconsistency with any Regional Plan action has been identified.  

No other Section 9.1 Directions are adversely affected. The proposal does not seek to increase 
urban development, affect hazard policies, or create site-specific provisions contrary to 
Direction 6.3. It has been determined that the proposal is broadly consistent with all relevant State 
policies and Directions; or if any minor inconsistency were arguable, it is justified by the significant 
strategic merit of the outcome. 

State Environmental Planning Policies 
The amended proposal has resulted in no changes to the commentary provided in the report to 
the Planning and Development Committee on 5 September 2023. 

State Environmental Planning Policy (Primary Production) 2021 (Primary Production SEPP) – 
Chapter 2 contains the aims of: 

a) to facilitate the orderly economic use and development of lands for primary production, 

b) to reduce land use conflict and sterilisation of rural land by balancing primary 
production, residential development and the protection of native vegetation, 
biodiversity and water resources, 

c) to identify State significant agricultural land for the purpose of ensuring the ongoing 
viability of agriculture on that land, having regard to social, economic and environmental 
considerations, 

d) to simplify the regulatory process for smaller-scale low risk artificial waterbodies, and 
routine maintenance of artificial water supply or drainage, in irrigation areas and 
districts, and for routine and emergency work in irrigation areas and districts, 

e) to encourage sustainable agriculture, including sustainable aquaculture, 

f) to require consideration of the effects of all proposed development in the State on 
oyster aquaculture, 

g) to identify aquaculture that is to be treated as designated development using a well-
defined and concise development assessment regime based on environment risks 
associated with site and operational factors. 
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The proposal is in accordance with the Primary Production SEPP as it supports the economic use 
and development of land for primary production. The proposal promotes balance of agricultural 
land for primary production purposes and protects this land from additional residential 
development. 

Gateway Conditions 
Conditions Response 

Condition 1(a) - Remove reference to C2 
and C4 land use zones on page 4 in the 
‘background’ section. 

The conditions were resolved through the amended 
proposal prior to public exhibition. 

Condition 1(b) - Page 5 Minimum 
Subdivision Lot Size Standards for Rural 
and Conservation Zones under (c) C2 and 
C4 Zones, clearly state the new clause 
will not be applied to these zones. 

The conditions were resolved through the amended 
proposal prior to public exhibition. 

Condition 1(c) - Remove reference to C2 
and C4 land use zones on page 15 in the 
‘Supporting amendments to the Orange 
DCP 2004’. 

The conditions were resolved through the amended 
proposal prior to public exhibition. 

Condition 2 - Public exhibition is required 
under section 3.34(2)(c) and clause 4 of 
Schedule 1 to the Act as follows: 

(a) the planning proposal is categorised 
as standard as described in the Local 
Environmental Plan Making 
Guideline (Department of Planning 
and Environment, August 2023) and 
must be made publicly available for 
a minimum of 20 working days; and  

(b) the planning proposal authority 
must comply with the notice 
requirements for public exhibition 
of planning proposals and the 
specifications for material that must 
be made publicly available along 
with planning proposals as identified 
in Local Environmental Plan Making 
Guideline (Department of Planning 
and Environment, August 2023). 

The condition was met, where the Planning Proposal 
was placed on public exhibition for 29 days (20 working 
days), from 19 January 2026 to 16 February 2026. 
 
No public submissions were received.  

Condition 3 - Consultation is required 
with Department of Primary Industries 
and Regional Development under 
section 3.34(2)(d) of the Act. Department 
of Primary Industries and Regional 
Development is to be provided with a 
copy of the planning proposal and any 

The condition was met, where the Department of 
Primary Industries and Regional Development Agency 
was consulted. The Department was supplied with a 
copy of the Planning Proposal and all relevant 
supporting material. The agency was given over 30 days 
to make a submission to the planning proposal, which 
was between the 15 January 2026 to 2 March 2026.  
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Conditions Response 

relevant supporting material and given at 
least 30 working days to comment on the 
proposal.  

Council received one late submission from the 
Department of Primary Industries and Regional 
Development - Agricultural Land Use Planning after 
consultation with staff. 

Condition 4 - A public hearing is not 
required to be held into the matter by 
any person or body under 
section 3.34(2)(e) of the Act. This does 
not discharge Council from any obligation 
it may otherwise have to conduct a 
public hearing (for example, in response 
to a submission or if reclassifying land).  

As the gateway determination determined that a public 
hearing was not required, a public hearing did not occur. 

SUBMISSION 
Following the public exhibition from 19 January 2026 to 16 February 2026. One late submission 
was received from the Department of Primary Industries and Regional Development - Agricultural 
Land Use Planning after consultation with staff. 

Submitter Concern 

The Department has reviewed the supporting documentation and provides the following advice. 

Maintaining large lot sizes in rural areas is generally considered beneficial for agriculture. Larger 
lot sizes enable economies of scale to be achieved in agricultural production and land 
management and deter the purchase of rural land solely for rural lifestyle purposes. A large 
Minimum Lot Size (MLS) benefits not only agricultural operations but also minimises the burden 
on local government of providing services and infrastructure to rural dwellings, as well as 
limiting land use conflict between residential and agricultural uses. 

Regardless, it is recognised that a similar clause to that proposed for boundary adjustments is 
used in other LEPs across the State and can facilitate better agricultural outcomes in some 
circumstances The Department therefore does not object to its inclusion in the Orange LEP 2011; 
however, we note that other Councils have experienced difficulty in determining what constitutes 
'agricultural viability'. 
The Department suggests that, should the final Clause 4.2D be consistent with similar provisions 
applied in other LGAs, the term 'agricultural viability' could be defined in the Council's 
Development Control Plan. 

In this regard, 'agricultural viability' should not be based solely on stated economic values in 
supporting documentation. There is an increasing emergence of applications arguing that 
reducing the MLS does not affect the land's agricultural viability, due to current economic returns 
on a per hectare basis. 

However economic returns alone do not mean the land can sustain 'agricultural viability' in the 
longer term.  

Other considerations include: 

• Examining industry and market trends. 

• Whether suitable land remains, free of physical constraints, to mitigate the impacts of 
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natural hazards and adapt to climate change. For example, does flood free land remain for 
livestock or equipment refuge? 

• Land required for buffer areas to mitigate impacts any production and expected 
intensification may have on neighbouring properties. 

• Land that may be required for the expansion of farming operations or for diversification or 
value-adding operations. 

Any required separation distance between agricultural land uses necessary to address 
biosecurity risks. 

Councils’ response  

Council requested that the Department provide an adequate definition in relation to agricultural 
viability, in order for Council to have a better understanding of the term agricultural viability.  

Department’s Response  

Defining agricultural viability is an issue globally. There is currently no accepted definition, which 
is why we raised it in our letter. 

A narrow definition, historically considered, was 'the ability of a farmer or group of farmers to 
maintain an economically viable farm business'. However, this doesn't reflect community 
expectations for sustainable land management for future generations. Another definition could 
be: 

Google gives a definition of: The ability of a farming system to maintain productivity and 
sustainability over time while adapting to changing environmental conditions. 

This definition actually doesn't seem terrible; it captures community expectations, climate 
change, productivity and sustainability. On this basis, we suggest your DCP could include the 
following: 

Agricultural viability is defined as:  

The ability of a farming system to maintain productivity and sustainability over time while 
adapting to changing environmental conditions. 

In considering agricultural viability, the considerations include: 

Productivity: This involves the capacity of land to produce crops or livestock efficiently. A viable 
agricultural enterprise should be able to yield sufficient produce to meet economic needs. Land 
use conflict can result in changed practices or reduced land practically available for farming 
operations. 

In determining productivity, consideration should be given to: 

• The land and soil capability and potential for sustainable agriculture on each lot 

• Existing and approved land uses in the vicinity that might be impacted by, or impact, the 
proposed operations or alternative means of productivity.  

• Recommended separation distance between land uses necessary to address biosecurity risks. 

• The location of agricultural infrastructure, including water extraction points, pumps, bores, 
irrigation offtakes and channels and the like, including shared water arrangements, livestock 
facilities, laneways, machinery sheds, chemical/fuel storage, or farm access points, and 

• The maintenance or improvement of vehicular access arrangements. 
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Sustainability: Viability must consider sustainable practices that ensure the long-term health of 
the agricultural ecosystem. A farm business might appear economically sustainable while 
depleting the natural resource base, ultimately leading to failure. Sustainability includes 
maintaining soil health, conserving water, having the capacity to rest paddocks, and minimising 
chemical inputs to protect the environment. 

In determining farm sustainability, consideration should be given to: 

• Whether the proposed allotments have sufficient land to rest areas, if that is part of normal 
farming operations for that commodity, 

• Natural features that will limit use, such as setbacks from waterways, and avoiding rocky 
features 

• Using natural features to reduce future costs, such as rivers as boundaries or natural 
escarpments. 

Economic Factors: Viability also refers to the economic sustainability of farming operations. This 
means that farmers must be able to maintain a profitable business while managing costs and 
adapting to market demands.  

In determining economic viability, consideration should be given to: 

• A business case demonstrating that it generates enough income to cover expenses and 
support the farmer's livelihood,  

• Industry and market trends within the Local Government Area (LGA) to demonstrate 
consistency with trends within existing and emerging industries, and 

• The presence and importance of transport, processing, utilities and other infrastructure are 
essential for agricultural operations. 

Resilience: The ability to adapt to changing environmental conditions, such as climate change, 
pest pressures, and market fluctuations. This adaptability can be achieved through practices like 
crop diversification and the use of resilient crop varieties.  

In determining resilience, consideration should be given to  

• Economic viability of farming considering long-term climate change scenarios, including 
seasonality of rainfall versus the proposed commodity. 

• Infrastructure needs, such as protected cropping structures, to adapt to the changing climate. 

• Future expansion, intensification, diversification or value-adding operations needed to 
address climate change impacts, and 

Whether suitable land is available on each proposed lot, free of physical constraints, to mitigate 
the impacts of natural hazards. (For example, does flood-free land remain for livestock or 
equipment refuge?). 

Council’s Response 

In response to the provided information from the Department of Primary Industries and 
Regional Development - Agricultural Land Use Planning, Council staff have amended the DCP to 
include a section which identifies how Council would assess agricultural viability of the subject 
site.  
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Next Steps 
If Council resolves to support the finalisation of the amendment, Council staff will request that the 
amendment be finalised by the local plan making authority. The draft DCP provisions will be 
inserted into the current version of the DCP and notification of Council’s decision in relation to the 
DCP will be provided on Council’s website.  

ATTACHMENTS 
1 Attachment 1 - Planning Proposal - Rural Boundary, D26/4366⇩  
2 Attachment 2 - FOR ADOPTION - Amendment to Orange Development Control Plan, 

D26/43638⇩  
3 Attachment 3 - Appendix A - Case Law Summary, D25/154290⇩  
4 Attachment 4 - Appendix B - Summary of Clauses by Other, D26/4416⇩  
5 Attachment 5 - Appendix C - Draft Boundary Adjustment Clause, D26/4425⇩  
6 Attachment 6 - Department's Letter to Council for Exhibition, D26/4649⇩  
7 Attachment 7 - Gateway Determination, D26/4650⇩  
8 Submission, D26/44609⇩  
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