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1 INTRODUCTION 

1.1 DECLARATION OF PECUNIARY INTERESTS, SIGNIFICANT NON-PECUNIARY INTERESTS AND 
LESS THAN SIGNIFICANT NON-PECUNIARY INTERESTS 

The provisions of Chapter 14 of the Local Government Act, 1993 (the Act) regulate the way in 
which Councillors and designated staff of Council conduct themselves to ensure that there is no 
conflict between their private interests and their public role.  

The Act prescribes that where a member of Council (or a Committee of Council) has a direct or 
indirect financial (pecuniary) interest in a matter to be considered at a meeting of the Council (or 
Committee), that interest must be disclosed as soon as practicable after the start of the meeting 
and the reasons given for declaring such interest.  

As members are aware, the provisions of the Local Government Act restrict any member who has 
declared a pecuniary interest in any matter from participating in the discussion or voting on that 
matter, and requires that member to vacate the Chamber.  

Council’s Code of Conduct provides that if members have a non-pecuniary conflict of interest, the 
nature of the conflict must be disclosed. The Code of Conduct also provides for a number of ways 
in which a member may manage non pecuniary conflicts of interest.  

RECOMMENDATION 

It is recommended that Committee Members now disclose any conflicts of interest in matters 
under consideration by the Planning & Development Policy Committee at this meeting.  
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2 GENERAL REPORTS 

2.1 ITEMS APPROVED UNDER THE DELEGATED AUTHORITY OF COUNCIL 

RECORD NUMBER: 2025/798 
AUTHOR: Paul Johnston, Manager Development Assessments      
  

EXECUTIVE SUMMARY 

Following is a list of more significant development applications approved by the Chief Executive 
Officer under the delegated authority of Council. Not included in this list are residential scale 
development applications that have also been determined by staff under the delegated authority 
of Council (see last paragraph of this report for those figures). 

LINK TO DELIVERY/OPERATIONAL PLAN 

The recommendation in this report relates to the Delivery/Operational Plan strategy “11.1 
Encourage and facilitate inward investment to grow the number of new inbound businesses to the 
city”. 

FINANCIAL IMPLICATIONS 

Nil 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil 

RECOMMENDATION 

That Council resolves to acknowledge the information provided in the report by the Manager 
Development Assessments on Items Approved Under the Delegated Authority of Council. 

FURTHER CONSIDERATIONS 

Consideration has been given to the recommendation’s impact on Council’s service delivery; 
image and reputation; political; environmental; health and safety; employees; stakeholders and 
project management; and no further implications or risks have been identified. 

SUPPORTING INFORMATION 
 
Reference: DA 551/2021(4) Determination Date: 23 July 2025 
PR Number PR30331 
Applicant/s: Anglican Schools Corporation 
Owner/s: Anglican Schools Corporation 
Location: Lot 300 DP 1312878 - 7 Murphy Lane, Orange 
Proposal: Educational establishment (demolition, new building and 750 students). 

The modification proposed to increase the sill and head height of the 
windows by 300mm on both the lower and upper floor levels, with no 
increase in window glass area. 

Value: Not applicable 

 
  



PLANNING & DEVELOPMENT COMMITTEE 5 AUGUST 2025 
2.1 Items Approved Under the Delegated Authority of Council 

Page 6 

 
Reference: DA 115/2023(3) Determination Date: 30 June 2025 
PR Number PR27678 
Applicant/s: Trysori Pty Ltd 
Owner/s: Dyfodol Pty Ltd 
Location: Lot 10 DP 1228543 - 246 Anson Street, Orange 
Proposal: Modification of development consent - pub (alterations and additions). The 

modification involved minor amendments to the approved plans due to 
inconsistencies identified between the development approval plans and 
the construction certificate plans. 

Value: Not applicable 

 
 
Reference: DA 229/2023(4) Determination Date: 30 June 2025 
PR Number PR612 
Applicant/s: Uniting Church in Australia Property Trust NSW 
Owner/s: Uniting Church in Australia 
Location: Lot 1 DP 996128 - 215-221 Anson Street, Orange 
Proposal: Modification of development consent - boarding house (change of use and 

alterations and additions to existing building). The modification involved 
minor internal and external works. 

Value: Not applicable 

 
 
Reference: DA 664/2024(1) Determination Date: 17 June 2025 
PR Number PR21314 
Applicant/s: Mr D and Mrs KE MacLennan 
Owner/s: Mr DF and Mrs KE MacLennan 
Location: Lot 201 DP 1101736 - 501 Canobolas Road, Orange 
Proposal: Subdivision (two lot Torrens title), intensive plant agriculture and dual 

occupancy (alterations and additions to manager’s quarters) 
Value: $141,574 

 
 
Reference: DA 60/2025(1) Determination Date: 15 July 2025 
PR Number PR13691 
Applicant/s: D J Honeysett and J T Honeysett 
Owner/s: The State of New South Wales (Crown Lands NSW) 

Land and Property Management Authority 
Location: Lot 52 DP 750406 - Whiley Road, Spring Hill (recreation ground) 
Proposal: Recreation facility (outdoor) (paint-ball centre) 
Value: $5,000 
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Reference: DA 105/2025(1) Determination Date: 16 July 2025 
PR Number PR26805 
Applicant/s: Mr A Caladine 
Owner/s: 162-164 Summer Street Orange Pty Ltd 
Location: Lot 30 DP 1202583 - 162-164 Summer Street Orange 
Proposal: Business identification signage and painting of front shopfront (chemist 

warehouse) 
Value: $17,750 

 
Reference: DA 140/2025(1) Determination Date: 30 June 2025 
PR Number PR19467 
Applicant/s: The Regional New South Wales Islamic Centre Incorp 
Owner/s: Regional NSW Islamic Centre Inc 
Location: Lot 51 DP 1066967 - 344a Peisley Street, Orange 
Proposal: Place of public worship (alterations and additions) 
Value: $44,000 

 
Reference: DA 153/2025(1) Determination Date: 16 July 2025 
PR Number PR22 
Applicant/s: Mr AM Xuereb 
Owner/s: Mr AM and Mrs EM Xuereb 
Location: Lot 18 DP 574798 - 2 Beasley Road, Lucknow 
Proposal: Specialised retail premises (kitchen showroom and ancillary offices - 

change of use from dwelling), business identification signage and 
demolition (internal, shed, ancillary structures and tree removal) 

Value: $49,500 

 
Reference: DA 160/2025(1) Determination Date: 30 June 2025 
PR Number PR5835 
Applicant/s: Granny Flat Solutions 
Owner/s: Aboriginal Housing Office 
Location: Lot 127 DP 250936 - 4 Katoa Place, Orange 
Proposal: Secondary dwelling (moveable dwelling) 
Value: $340,000 

 
Reference: DA 217/2025(1) Determination Date: 24 July 2025 
PR Number PR15700 
Applicant/s: Bapcor Limited 
Owner/s: Mr AB and Mrs JA and Mr PA Honeyman 
Location: Lot 8 DP 844802 - 1 Colliers Avenue, Orange 
Proposal: Warehouse or distribution centre (change of use and alterations and 

additions to existing building) and business identification signage 
Value: $60,500 
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TOTAL NET* VALUE OF DEVELOPMENTS APPROVED BY THE CEO UNDER DELEGATED AUTHORITY 
IN THIS PERIOD:  $511,750.00 

* Net value relates to the value of modifications. If modifications are the same value as the original 
DA, then nil is added. If there is a plus/minus difference, this difference is added or taken out. 
 
 
Additionally, since the July 2025 meeting report period (17 June to 21 July 2025), another 
20 development applications were determined under delegated authority by other Council staff 
with a combined value of $3,904,129. 
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2.2 DEVELOPMENT APPLICATION DA 19/1995(2) - LOT 4 OPHIR ROAD 

RECORD NUMBER: 2025/1470 
AUTHOR: Benjamin Hayter, Town Planner      
  

EXECUTIVE SUMMARY 

Application lodged 25 March 2025 

Applicant/s Maxus Group Pty Ltd 

Owner/s Maxus Group Pty Ltd 

Land description Lot 4 DP 1274221 - Ophir Road, Orange 

Proposed land use Rural Residential Subdivision 

Value of proposed development Not applicable 

Council deferred consideration of this application at the last PDC meeting so as to allow for a 
Councillor site inspection. The site inspection was carried out on Friday 18 July 2025.  The 
assessment of this application to modify the old/original Clifton Grove Estate subdivision to 
progress development of this residual land remains unchanged and is considered complete.  The 
Recommendation of approval remains as previously reported. 

Application has been made to modify development consent DA 19/1995(1) pursuant to 
Section 4.55 (2) of the Environmental Planning and Assessment Act 1979 [EPAA]. The modified 
proposal seeks to amend the site access, lot layout, size and number of the lots proposed to the 
South West of Summer Hill Creek on land known as Lot 4 DP1274221. The development as 
modified seeks to respond to various conditions that were imposed by Council in 1995 that were 
designed to protect the operation of the Resource Recovery centre and address significant 
flooding issues in the event of a dam failure. 

A further modification is proposed to the DA to allow for domestic wastewater disposal to take 
place on each individual lot. To this end it is proposed to delete Conditions (f) and (g), which relate 
to the provision of funding to the Council for the provision of a connection to the Wastewater 
Treatment Plant (which would no longer be required). 

A Section 4.15 assessment of the development indicates that the development as modified is 
acceptable. Attached is an amended Notice of Approval for Council’s consideration. 

It is recommended that Council supports the subject proposal. 
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Figure 1 - locality plan 

DECISION FRAMEWORK 

Development in Orange is governed by two key documents Orange Local Environment Plan 2011 
and Orange Development Control Plan 2004. In addition the Infill Guidelines are used to guide 
development, particularly in the heritage conservation areas and around heritage items. 

Orange Local Environment Plan 2011 - The provisions of the LEP must be considered by the 
Council in determining the application. LEPs govern the types of development that are permissible 
or prohibited in different parts of the city and also provide some assessment criteria in specific 
circumstances. Uses are either permissible or not. The objectives of each zoning and indeed the 
aims of the LEP itself are also to be considered and can be used to guide decision making around 
appropriateness of development. 

Orange Development Control Plan 2004 - the DCP provides guidelines for development. In general 
it is a performance based document rather than prescriptive in nature. For each planning element 
there are often guidelines used. These guidelines indicate ways of achieving the planning 
outcomes. It is thus recognised that there may also be other solutions of merit. All design solutions 
are considered on merit by planning and building staff. Applications should clearly demonstrate 
how the planning outcomes are being met where alternative design solutions are proposed. The 
DCP enables developers and architects to use design to achieve the planning outcomes in 
alternative ways. 

DIRECTOR’S COMMENTS 

Application has been made to modify development consent DA 19/1995(1) pursuant to 
Section 4.55(2) of the Environmental Planning and Assessment Act 1979 [EPAA]. The proposed 
modification to previously approved DA 19/1995(1) consists of modifications to: site access, lot 
layout, size and number of the lots and effluent disposal arrangements. 
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The development as modified seeks to respond to various conditions that were imposed by 
Council in 1995 that were designed to protect the operation of the Resource Recovery Centre and 
address significant flooding issues in the event of a dam failure. 

Council in determining this matter is required to be satisfied that development as modified is 
‘substantially the same’ as what was previously approved. The staff planning assessment has 
formed the view that the development as modified directly responds to the conditions that were 
placed on the original consent and the character of the development would remain the same as a 
large lot residential subdivision.  

The proposed development is defined as "advertised development" under the provisions of the 
Community Participation Plan. The application was advertised for the prescribed period of 14 days 
and at the end of that period nine submissions (including one from the Orange and District 
Historical Society (ODHS)) were received. The matters raised in the submissions including matters 
in relation to heritage impact on Banjo Patterson Park, water resources, access, lot density, 
buffers, building envelopes and vegetation features have been addressed under various sections 
of this report.  

Despite nine of the proposed lots being below 2ha, their median size is still greater than the lot 
sizes previously approved and all would exceed 1ha. Therefore, large lots would be retained on 
site, one of which would be 44ha, allowing for the site to retain its rural character. 

It is recommended that Council supports the development as modified. Attached is an amended 
Notice of Determination for Council’s consideration.  

LINK TO DELIVERY/OPERATIONAL PLAN 

The recommendation in this report relates to the Delivery/Operational Plan strategy “7.3 Plan for 
growth and development that balances liveability with valuing the local environment”. 

FINANCIAL IMPLICATIONS 

Nil 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil 

RECOMMENDATION 

That Council consents to modified development application DA 19/1995(2) for Rural Residential 
Subdivision at Lot 4 DP 1274221 - Ophir Road, Orange pursuant to the conditions of consent in 
the attached Notice of Approval. 

FURTHER CONSIDERATIONS 

Consideration has been given to the recommendation’s impact on Council’s service delivery; 
image and reputation; political; environmental; health and safety; employees; stakeholders and 
project management; and no further implications or risks have been identified. 
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SUPPORTING INFORMATION 

THE PROPOSAL 

The original consent (DA 19/1995(1), which was granted in April 1996, has been part 
implemented. The previously approved lot plan is indicated below (Figure 2) below. The lots 
shaded yellow (to the North East of Summer Hill Creek) have been constructed and are occupied 
by residential dwellings for a number of years, the lots shaded blue have not yet been developed. 
Work commenced to build the lots shaded yellow within the 5 year statutory time limit and 
therefore the consent for the whole development, including the lots shaded blue (to the South 
West of Summer Hill Creek) has not lapsed and remains valid.  

The applicant states that the reason why the area of the site to the South West of Summer Hill 
Creek has as yet not been developed is due to the restrictive conditions that Council placed on the 
original consent, which meant it was difficult to implement the approved lot layout. These 
restrictive conditions were designed to protect the operation of the Resource Recovery centre and 
address significant flooding issues in the event of a dam failure. The subject conditions are 1, 2, 
and 3 which prevent the building of the lots located within the fuse gate flood zone, Condition 5 
which restricts the number of lots that can be provided on the subject site and Condition 7 which 
prevents development from occurring within 400m of the nearby Resource Recovery Centre. The 
conditions read as follows: 

Condition 1: A restriction as to user shall be placed upon the title of each affected lot to prohibit 
any building development from occurring within the Summer Hill Creek Probable Maximum Flood 
Area. 

Condition 2: That development may be permitted within the defined concrete arch dam failure 
area as outlined in the Water Manager’s report dated 29 March 1995, subject to: 

(a) appropriate Saddle Dam alteration being carried out by Council; and 

(b) adoption and implementation of a Flood Emergency Plan applicable to land downstream of 
Suma Park Dam. 

Condition 3: That no building development shall be permitted to occur within the Saddle Dam 
area, as outlined in the Water Manager’s report dated 29 March 1995, (assuming appropriate 
Saddle Dam alterations have taken place) until such time as the main concrete arch dam has been 
upgraded to full Probable Maximum Flood standards according to current Dam Safety Committee 
Guidelines. 

Condition 5: That the number of lots permissible on the south-western side of Summer Hill Creek 
shall not exceed the number of lots that are possible to be achieved in the area outside the open 
space at a lot size of 2ha. 

Condition 7: No development shall occur upon the subject land with 400m of the Orange Garbage 
Depot site until such time as the garbage disposal activities cease upon the site or until such time 
that the activities at the Garbage Depot change such that the 400m buffer area is, in Council’s 
opinion, no longer required. Separate application will be required for the development of land 
within the 400m buffer area at that time. 

The effect of the above conditions, as was acknowledged on Page 6 of the report that was 
presented to the Council Committee in April 1996, was to reduce the number of lots that could be 
built out South West of Summer Hill Creek from 40 to 20 and to as low as 12 if the works described 
in Conditions 2 and 3 are not caried out. 
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This modification application relates to the lots shaded blue on Figure 2, and seeks approval 
pursuant to Section 4.55(2) of the Environmental Planning and Assessment Act 1979 [EPAA] to 
modify the lot number, layout and access as well as effluent disposal arrangements, and are in 
response to the conditions set out above that were placed on the original consent.  

 
Figure 2 - approved lot plan 

It is proposed to amend the lot layout plan to reduce the number of lots South West of Summer 
Hill Creek from 40 to 12, amend the lot sizes and to move the access from Ophir Road further to 
the North (see Figure 3 below).  

 
Figure 3 - proposed lot plan 
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As can be seen in Figure 3 above, the proposed lot plan includes the maximum potential building 
envelope for each lot which is in response to the conditions placed on the original consents as set 
out above. 

Proposed lot sizes and indicated maximum potential building envelope: 

Proposed lot 
number 

Proposed lot Size 
(ha) 

Maximum potential 
building area (ha) 

1 2.16 0.3 

2 2.25 0.45 

3 1.68 0.27 

4 1.10 0.27 

5 1.04 0.22 

6 1.05 0.175 

7 1.75 0.19 

8 44.02 0.28 

9 1.35 0.195 

10 1.36 0.2 

11 1.53 0.25 

12 1.72 0.3 

The median proposed lot size is: 1.52ha, the median approved lot size for the site is: 1.2ha. 

Domestic Wastewater Management Modification 

It is further proposed to amend the wastewater management arrangements. It was previously 
approved that the subdivision would link up to Councils wastewater treatment plant. Under this 
application it is proposed that each individual lot has its own onsite waste management system. 
The applicant has provided an onsite effluent management study for each individual lot in support 
of the proposal. To reflect the proposed modified effluent management arrangements it is 
proposed to delete Conditions (f) and (g), which read as follows:  

(f) That, in view of the increase in demand caused by the development proceeding, the 
payment of $15,000 shall be made to Council towards the provision of the effluent drainage 
line and pump station within Council’s Waste Disposal Depot to convey common effluent 
drainage to the Wastewater Treatment Plant.  

(g) A contribution of 50% of the normal Headworks charge of $1,166 shall be made to Council 
prior to the release of subdivision plans for that land on the south-western side of Summer 
Hill Creek towards Sewerage Headworks. 

Modifications to Conditions Wording 

To reflect the proposed amended plans, the applicant proposes the following amendments to the 
relevant conditions:  

Condition 21 

A caveat shall be registered on the Deed of Title of Lots 26, 27, 28 and 29 to deny vehicular access 
to these lots from Bulgas Road. 

Given the proposed amendments to lot layout and numbering, it is proposed to remove reference 
to Lots 26, 27, 28 and 29 and instead refer to ‘Lot 8’. 
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Condition 24 

Building envelopes shall be established on Lots 35, 36, 51 and 52 to the satisfaction of the Manager 
- Planning Approvals to locate dwellings generally outside the 400m buffer area. Such building 
envelopes shall be shown on the subdivision plan and a Section 88b Instrument. 

Given the proposed amendments to lot layout and numbering, it is proposed to remove reference 
to Lots 35, 36, 51 and 52 and instead refer to Lots: 2, 8, 9, 10, 11 and 12.  

Condition 29(d) 

Stages 3 and 4 - Connection of approximately 22 lots of 1ha minimum area, west of Summer Hill 
Creek.  

• Standard Water Headworks Charge $1,212 per lot  

• Contribution for water  

Main in Phillip Street (from Jilba Street to Ophir Road) $1,062 per lot 

It is proposed to remove reference to 22 lots and refer to 12 lots instead, to reflect the proposed 
reduction in number of lots.  

MATTERS FOR CONSIDERATION 

Section 4.55 (2) of the Environmental Planning and Assessment Act 1979 [EPAA] - Modification 
of consents - Other Modifications 

This modification application is made pursuant to Section 4.55 (2) of the EPAA, which states that a 
consent authority may, on application being made by the applicant modify the consent if - 

(a) it is satisfied that the development to which the consent as modified relates is substantially 
the same development as the development for which consent was originally granted and 
before that consent as originally granted was modified (if at all), and 

(b) it has consulted with the relevant Minister, public authority or approval body (within the 
meaning of Division 4.8) in respect of a condition imposed as a requirement of a 
concurrence to the consent or in accordance with the general terms of an approval 
proposed to be granted by the approval body and that Minister, authority or body has not, 
within 21 days after being consulted, objected to the modification of that consent, and 

(c) it has notified the application in accordance with - 

(i) the regulations, if the regulations so require, or 

(ii) a Development Control Plan, if the consent authority is a council that has made a 
Development Control Plan that requires the notification or advertising of applications 
for modification of a development consent, and 

(d) it has considered any submissions made concerning the proposed modification within the 
period prescribed by the regulations or provided by the development control plan, as the 
case may be. 

In relation to (a) - Whether the development is ‘substantially’ the same as the development for 
which consent was previously granted please note the following: 

There is no statutory definition of what constitutes ‘substantially the same’ as the development 
for which consent was previously granted, however case law provides a guide for decision 
makers.  
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Scrap Realty Pty Ltd v Botany Bay City Council [2008] provides that in determining whether the 
approved and proposed development are substantially the same, a comparison exercise between 
the approved and proposed developments is required.  

Arrage v Inner West Council [2019] provides that an assessment as to whether the approved and 
proposed development are substantially the same can not only require an assessment as to 
whether the two consents are in essence the same, but also a comparison of the consequences of 
the development can be required.  

Quantitative and Qualitative Assessment  

The original approval provided for a large lot subdivision, this does not change under the current 
proposal. However, the proposed modification would provide significantly fewer lots on the 
South Western side of Summer Hill Creek than was indicated on the approved plans (12 as 
opposed to 40), would provide an amended lot layout, lot sizes and access road location. 
Nevertheless, the applicant states that the proposed modifications to the original consent are in 
direct response to the restrictive conditions that the Council put on this consent.  

These restrictive conditions are: Conditions 1, 2, and 3 which prevent the construction of the lots 
located within the fuse gate flood zone, Condition 5 which restricts the number of lots that can 
be provided on the subject site and Condition 7 which prevents development from occurring 
within 400m of the nearby Resource Recovery Centre. The impact of these conditions is that 
despite the original lot layout technically being approved, the conditions prevented the applicant 
from constructing the lots as indicated on the approved plans, and only permitted development 
on a narrow strip of land as indicated on the plan that the applicant has provided (see Figure 6 
below): 

 
Figure 4 - site constraints 

Despite the layout of the modified development proposal appearing noticeably different to the 
previously approved plan, the modified proposal is in direct response to the conditions placed on 
the original consent. 
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Due to the restrictive conditions, the original consent in essence only provided consent to 
construct dwellings in the area where the current proposed plan indicates that they would be 
placed. Furthermore, the key characteristics of the development remain the same as was 
approved in terms of it providing a large lot subdivision with access from Ophir Road. Given the 
above, Council staff are satisfied that the development to which the consent as modified relates 
is substantially the same development as the development for which consent was originally 
granted.  

In relation to (b) - please note that this clause is not relevant. Notwithstanding, it is worth noting 
that the site is in proximity to a waterway: Summer Hill Creek, as such the application was referred 
to the Department of Planning and Environment-Water [the Department] for comment. The 
Departments General Terms of Approval includes a condition requiring an application be made to 
them for any controlled activity on waterfront land which would include the submission of site 
plans, construction plans, sediment and erosion plans, drainage plans and construction 
stormwater drainage outlet plans. Subject to condition therefore it is considered that the 
development as modified would have an acceptable impact on the neighbouring waterway.  

In relation to (c) - please note that arrangements were made for the application to be formally 
advertised for a period of 14 days consistent with the requirements of Council’s Community 
Participation Plan 2019 and the requirements of the Environmental Planning and Assessment Act 
and associated Regulations.  

In relation to (d) - please note that the application was advertised for the prescribed period of 14 
days and at the end of that period nine submissions (including one from the Orange and District 
Historical Society (ODHS)) were received. Each of the submissions raised have been addressed 
under the heading “Any Submissions made in accordance with the Act”. 

Section 1.7 - Application of Part 7 of the Biodiversity Conservation Act 2016 and Part 7A of the 
Fisheries Management Act 1994 

Section 1.7 of the EP&A Act identifies that Part 7 of the Biodiversity Conservation Act 2016 
(BC Act) and Part 7A of the Fisheries Management Act 1994 have effect in connection with 
terrestrial and aquatic environments. 

There are four triggers known to insert a development into the Biodiversity Offset Scheme (ie the 
need for a BDAR to be submitted with a DA): 

• Trigger 1: development occurs in land mapped on the Biodiversity Values Map (OEH) 
(clause 7.1 of BC Regulation 2017); 

• Trigger 2: development involves clearing/disturbance of native vegetation above a certain 
area threshold (clauses 7.1 and 7.2 of BC Regulation 2017); or 

• Trigger 3: development is otherwise likely to significantly affect threatened species (clauses 
7.2 and 7.3 of BC Act 2016). 

The fourth trigger (development proposed to occur in an Area of Outstanding Biodiversity Value 
(clause 7.2 of BC Act 2016) is generally not applicable to the Orange LGA; as no such areas are 
known to occur in the LGA. No further comments will be made against the fourth trigger. 

Trigger 1 

No part of the site is contained within land mapped on the Biodiversity Value Map, and therefore 
Trigger 1 would not apply. 
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Trigger 2 

The existing site is covered in vegetation in the form of grasses and shrubs, and as per the findings 
of the submitted Preliminary Contamination Investigation, the majority of existing vegetation on 
the site is non-native. Clause 7.2 of BC Regulation 2017 states that on land with lot sizes of 
between 1 and 40ha, if an area of over 0.5ha is cleared, the provisions of the BC Act 2017 are 
triggered. The development would not involve the clearing of more than 0.5ha of vegetation, and 
therefore Trigger 2 does not apply.   

Further to the above, as the DA is a modification application, Clause 7.17 (c) of the BC Act 2016 
states that a further assessment report is not required to be submitted with the application for 
modification if - the authority or person determining the application for modification is satisfied 
that the modification will not increase the impact on biodiversity values. The proposed 
modification would reduce the area of land to be developed, with the area occupied by the 
proposed access road significantly reduced. It is therefore clear that the modified proposal would 
significantly decrease the impact on biodiversity values at the site and therefore a further 
assessment report is not required. 

Trigger 3 

For the reasons noted above, it is not considered that the proposed modification would have any 
greater potential impact on threatened species given that the scale of the development would be 
reduced as compared to what was previously approved and noting that the land is not located on 
the Biodiversity Value Map.  

Section 4.15 

Section 4.15 of the Environmental Planning and Assessment Act 1979 requires Council to consider 
various matters, of which those pertaining to the application are listed below. 

PROVISIONS OF ANY ENVIRONMENTAL PLANNING INSTRUMENT s4.15(1)(a)(i) 

Orange Local Environmental Plan 2011 

Part 1 - Preliminary 

Clause 1.2 - Aims of Plan 

The broad aims of the LEP are set out under Subclause 2. Those relevant to the application are as 
follows: 

(a) to encourage development which complements and enhances the unique character of 
Orange as a major regional centre boasting a diverse economy and offering an attractive 
regional lifestyle 

(b) to provide for a range of development opportunities that contribute to the social, economic 
and environmental resources of Orange in a way that allows present and future generations 
to meet their needs by implementing the principles for ecologically sustainable development 

The application is considered to be consistent with Objectives (a) and (b) as outlined in this report. 
Residential lots have been previously approved on this site which is zoned for large lot residential. 
The proposed amended lots would be of a size and siting that would accord with the open 
character of the area and would provide additional housing contributing to the local economy in 
accordance with the above objectives.  
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Clause 1.6 - Consent Authority 

This clause establishes that, subject to the Act, Council is the consent authority for applications 
made under the LEP. 

Clause 1.7 - Mapping  

The subject site is identified on the LEP maps in the following manner: 

Land Zoning Map:  Land zoned R5 Large Lot Residential  

Lot Size Map:  Minimum Lot Size 2ha  

Heritage Map:  Not a heritage item or conservation area 

Height of Buildings Map:  No building height limit  

Floor Space Ratio Map:  No floor space limit  

Terrestrial Biodiversity Map:  High biodiversity sensitivity on the site 

Groundwater Vulnerability Map:  Groundwater vulnerable 

Drinking Water Catchment Map:  Not within the drinking water catchment 

Watercourse Map:  Within or affecting a defined watercourse 

Urban Release Area Map: Not within an urban release area 

Obstacle Limitation Surface Map:  No restriction on building siting or construction 

Additional Permitted Uses Map:  No additional permitted use applies 

Flood Planning Map: Not within a flood planning area 

Those matters that are of relevance are addressed in detail in the body of this report. 

Clause 1.9A - Suspension of Covenants, Agreements and Instruments 

This clause provides that covenants, agreements and other instruments which seek to restrict the 
carrying out of development do not apply with the following exceptions: 

(a) to a covenant imposed by the Council or that the Council requires to be imposed, or 

(b) to any relevant instrument under Section 13.4 of the Crown Land Management Act 2016, or 

(c) to any conservation agreement under the National Parks and Wildlife Act 1974, or 

(d) to any Trust agreement under the Nature Conservation Trust Act 2001, or 

(e) to any property vegetation plan under the Native Vegetation Act 2003, or 

(f) to any biobanking agreement under Part 7A of the Threatened Species Conservation Act 
1995, or 

(g) to any planning agreement under Subdivision 2 of Division 7.1 of the Environmental Planning 
and Assessment Act 1979. 

Council staff are not aware of the title of the subject property being affected by any of the above. 

Part 2 - Permitted or Prohibited Development 

Clause 2.1 - Land Use Zones and Clause 2.3 - Zone Objectives and Land Use Table 

The Original development was authorised under former Environmental Planning Instrument in 
1996. The provisions at that time provided for the averaging of allotment sizes based on 1 lot per 2 
hectares. The subject site is located within the R5 Large Lot Residential zone as defined under 
Orange LEP 2011. The proposed development is defined as a subdivision under OLEP 2011 and 
subdivision remains permissible with consent for this zone. This application is seeking consent to 
modify the terms of the 1995 development consent.  
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Clause 2.3 of LEP 2011 references the Land Use Table and Objectives for each zone in LEP 2011. 
These objectives for land zoned large lot residential are as follows: 

Objectives of zone R5 Large Lot Residential 

• To provide residential housing in a rural setting while preserving, and minimising impacts 
on, environmentally sensitive locations and scenic quality. 

• To ensure that large residential lots do not hinder the proper and orderly development of 
urban areas in the future. 

• To ensure that development in the area does not unreasonably increase the demand for 
public services or public facilities. 

• To minimise conflict between land uses within this zone and land uses within adjoining 
zones. 

• To provide for student housing in close proximity to the Charles Sturt University. 

• To ensure development is ordered in such a way as to maximise public transport patronage, 
and encourage walking and cycling, in close proximity to settlement. 

• To ensure development along the Southern Link Road has an alternative access. 

Comment on above objectives 

• The proposed modification would reduce the number of lots whilst increasing the median 
lot size, which would not have an additional impact on scenic quality and would not impact 
on environmentally sensitive locations.  

• The subject site zoned for large lot residential and is located away from the Orange urban 
area, thus not hindering its development. 

• The modification would not increase the number of lots on the subject site from what was 
previously allowed (taking into account the garbage depot and flood zone buffer 
limitations), thus not causing any potential additional demand on public services and 
facilities. Twelve (12) lots is a relatively small number, which it is not considered would 
produce a significant number of additional residents which would have an impact on local 
services. 

• The proposed modification indicates that no development would be constructed within the 
400m buffer to the Council Resource Recovery Centre, which subject to Condition 24 of the 
consent would not result in a conflict of land uses. The land is zoned for large lot 
residential, and the proposed modification would provide such a land use.  

• The subject site is located in a rural setting with limited sustainable transport options, this 
remains the same as the previous approval and is considered appropriate in the context.  

Clause 2.6 - Subdivision - Consent Requirements 

This clause triggers the need for development consent for the subdivision of land. Additionally the 
clause prohibits subdivision of land on which a secondary dwelling is situated if the subdivision 
would result in the principal and secondary dwellings being located on separate lots if either of 
those lots are below the minimum lot size applying to the land. 

The proposal does not involve a secondary dwelling. 
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Part 3 - Exempt and Complying Development 

The application is not exempt or complying development. 

Part 4 - Principal Development Standards 

Clause 4.1 - Minimum Subdivision Lot Size 

This clause requires the subdivision of land to be equal to or greater than the size nominated for 
the land under the Minimum Lot Size Map. 

The objectives of this clause are as follows: 

(a) to ensure that new subdivisions reflect existing lot sizes and patterns in the surrounding 
locality, 

(b) to ensure that lot sizes have a practical and efficient layout to meet intended use, 

(c) to ensure that lot sizes do not undermine the land’s capability to support rural development, 

(d) to prevent the fragmentation of rural lands, 

(e) to provide for a range of lot sizes reflecting the ability of services available to the area, 

(f) to encourage subdivision designs that promote a high level of pedestrian and cyclist 
connectivity and accommodate public transport vehicles. 

In relation to this site, the map nominates a minimum lot size of 2ha. The smallest lot proposed by 
this application is 1.05ha, which is below the minimum lot size requirements. However, as noted 
above, the proposed lot sizes previously approved on the subject site are all below 2ha, apart from 
one. The proposed modification involves a lot size and layout that is consistent with requirements 
of Condition 5 of the current consent. 

On Pages 6 and 7 of the report that went to committee on 1 April 1996 in regards to the original 
consent, it was explained that the reason for allowing lots of less than 2ha in area was based on 
averaging provisions that applied at the time and was to also compensate for the reduction in site 
area that can be developed due to the requirement for there to be a 400m buffer to the Resource 
Recovery Centre and the requirement not to build on the flood zone. 

As lot sizes below the 2ha LEP requirement have previously been approved, it is not permissible 
under Clause 4.55 of the EPAA to re-open an assessment of that decision. Nevertheless, as noted 
in the description of development section of this report; as compared to the previously approved 
lot plan, the median size of the lots would increase from 1.2ha to 1.52ha, and the number of lots 
exceeding 2ha would increase from 1 to 3, which brings the median lot sizes closer to the LEP 
requirements. Furthermore, the lot sizes proposed are still substantial (all lots would exceed the 
area of a football field) and would therefore reflect the general pattern of the locality, which is 
characterised by large semi-rural lots. 

Clause 4.3 - Height of Buildings 

This clause is not relevant to the modified development proposal. 

Clause 4.4 - Floor Space Ratio 

This clause is not relevant to the modified development proposal.  
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Part 5 - Miscellaneous Provisions 

5.10 - Heritage Conservation 

(1) Objectives 

The objectives of this clause are as follows: 

(a) to conserve the environmental heritage of Orange, 

(b) to conserve the heritage significance of heritage items and heritage conservation 
areas, including associated fabric, settings and views, 

(c) to conserve archaeological sites, 

(d) to conserve Aboriginal objects and Aboriginal places of heritage significance. 

(4) Effect of Proposed Development on Heritage Significance 

Adjacent to the proposed subdivision is Banjo Paterson Memorial Park, which contains the 
Locally listed heritage items: Banjo Paterson Memorial and Templer’s Mill ruins. The park as 
a whole is integral to the setting of these heritage items and the impact on the setting of the 
park as a whole therefore forms part of the heritage impact assessment.  Banjo Paterson 
Memorial Park also has significance as being where it is believed that the ‘Narrambla’ 
homestead was located, where Banjo Paterson was born. However, as is noted in the 
Conservation Management Plan (2004) by Ian Jack Heritage Consulting Pty Ltd for the park, 
the precise location of ‘Narrambla’ is not known and could be outside the confines of the 
park and within the subject site.  

As noted under proceeding sections of this report, six residential lots were previously 
approved adjacent to Banjo Paterson Park, and therefore the principal of allowing such lots 
in this location has previously been approved under the original application and cannot be 
revisited under this application. It should further be noted that four of these previously 
approved lots adjacent to the park could be built out in accordance the extant permission 
(taking into account the restrictions of the conditions placed on the original consent) 
without any further DA approval from the Council.  

Despite the above, it is noted that the previously approved lot layout had lots that were 
orientated such that the dwellings would most likely back onto the park, with a reasonably 
large separation distance between the built form and the park boundary. The proposed 
modified lot layout, however, would provide for three dwellings that would likely be ‘side 
on’ to the park and may be at closer proximity to the park boundary than what would have 
occurred under the previously approved lot layout, thereby having a greater impact on the 
setting of the park. To address these concerns in relation to the amended lot layout, it is 
considered necessary to impose an additional condition requiring a 20m wide buffer zone 
between the park boundary and any built form to be constructed. This would reduce the 
potential impact on the setting of the park whilst allowing for the development of dwellings 
to continue to be achievable.   

Furthermore, the original consent for the subdivision of the site did not include any 
archaeological conditions. Following the granting of the original consent in 1996, the 
Conservation Management Plan for the park was published in 2004, which highlighted the 
potential for there to be archaeological remains outside the confines of the park and within 
the application site itself. 
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In light of this additional information that has come to light following the granting of the 
original consent, it is considered necessary to impose a new condition requiring 
archaeological investigations to be carried out if any potential archaeological items are 
discovered during excavation works.  

Overall, subject to the additional conditions outlined above, it is not considered that the 
proposed modification to the original consent would have any additional adverse impact on 
the heritage significance of neighbouring heritage items.  

5.16 - Subdivision of, or Dwellings on, Land in Certain Rural, Residential or Conservation Zones 

The following matters are to be taken into account: 

(a) the existing uses and approved uses of land in the vicinity of the development, 

(b) whether or not the development is likely to have a significant impact on land uses that, 
in the opinion of the consent authority, are likely to be preferred and the predominant 
land uses in the vicinity of the development, 

(c) whether or not the development is likely to be incompatible with a use referred to in 
Paragraph (a) or (b), 

(d) any measures proposed by the applicant to avoid or minimise any incompatibility 
referred to in Paragraph (c). 

As stated in other sections of this report, the subdivision of the land has previously been 
approved, and the land is zoned as large lot residential (which the approved and proposes 
amended subdivision would provide). The principle of the acceptability of the use of the land for 
large lot residential is therefore well established.  

The Orange Waste Disposal Facility lies to the west of the subject land on the opposite side of 
Ophir Road. Council has previously applied a 400 metre buffer zone around this facility to 
minimise the potential for land use conflict. The development as modified complies with the 400 
metre buffer zone. The proposed dwelling envelopes are located outside the buffer. Compared to 
the current approval, there would be no dwellings within the 400 metre buffer (noting that under 
the current consent, Council does allow approved Lot 48 in the current DA to have a dwelling 
within this buffer area). 

5.21 - Flood Planning 

This clause applies to land identified on the Flood Planning Map as a Flood Planning Area and 
requires that, before any consent is issued, Council must be satisfied that the proposal: 

(a) is compatible with the flood function and behaviour on the land, and 

(b) will not adversely affect flood behaviour in a way that results in detrimental increases 
in the potential flood affectation of other development or properties, and 

(c) will not adversely affect the safe occupation and efficient evacuation of people or 
exceed the capacity of existing evacuation routes for the surrounding area in the event 
of a flood, and 

(d) incorporates appropriate measures to manage risk to life in the event of a flood, and 

(e) will not adversely affect the environment or cause avoidable erosion, siltation, 
destruction of riparian vegetation or a reduction in the stability of river banks or 
watercourses. 
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The subject site is not identified on the Flood Planning Map as being within a Flood Planning Area, 
however, the site is susceptible to flooding from Summer Hill Creek and if the nearby dam fuse 
gate were to fail. The provisions of Clause 5.21 are therefore relevant in the determination of the 
application. 

The proposed building envelopes as indicated on the proposed modified lot layout plan indicates 
that all dwellings would be located outside the probable maximum flood level of the creek and the 
fuse gate flood line, in accordance with the conditions placed on the original consent. These 
building envelopes can be secured via recommended amended Condition 24 and would ensure 
that construction on the site would not be located on flood prone land, avoiding any impact on the 
flood function of the land and the river environment. Evacuation routes would be provided in the 
form of the access road to the subdivision leading to Ophir Road. 

5.22 - Special Flood Considerations  

As per above, the development as modified responds to the flooding constraints on the land. The 
proposed modification plans for dwellings to be located outside the Fuse Gate flood zone and 
above the 1% AEP. Evacuation to nearby flood free land is available via the proposed public road. 
The modification significantly reduces the number of lots to be approved from 28 to 12 lots.  

It is considered that the development as modified incorporates appropriate measures to manage 
risk to life in the event of a flood. This is addressed by existing Conditions in DA 19/95 and also by 
the exclusion of dwellings from the Fuse Gate flood zone. Council’s Technical Services Department 
have reviewed the modified proposal and have determined that the modified layout is acceptable 
to address flooding related issues.  

The modification will not adversely affect the environment or cause avoidable erosion, siltation, 
destruction of riparian vegetation or a reduction in the stability of river banks or watercourses. In 
this regard, future works will be located well away from the Summer Hill Creek riparian zone and 
the unnamed non-perennial watercourse in the southern section of the site.  

Part 7 - Additional Local Provisions 

7.1 - Earthworks 

This clause establishes a range of matters that must be considered prior to granting development 
consent for any application involving earthworks, such as: 

(a) the likely disruption of, or any detrimental effect on, existing drainage patterns and soil 
stability in the locality of the development 

(b) the effect of the development on the likely future use or redevelopment of the land 

(c) the quality of the fill or the soil to be excavated, or both 

(d) the effect of the development on the existing and likely amenity of adjoining properties 

(e) the source of any fill material and the destination of any excavated material 

(f) the likelihood of disturbing relics 

(g) the proximity to and potential for adverse impacts on any waterway, drinking water 
catchment or environmentally sensitive area 

(h) any measures proposed to minimise or mitigate the impacts referred to in Paragraph (g). 
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The earthworks proposed in the application are limited to the extent of cutting and filling required 
for the proposed bitumen sealed access road to the subdivision. Given the limited excavation 
required to construct the access road, the extent of disruption to the drainage of the site is 
considered to be minor and will not detrimentally affect adjoining properties or receiving 
waterways. 

The extent of the earthworks is necessary to facilitate the future development of the land for 
dwellings.  

The submitted contamination report indicates that the site has no known contamination (with the 
exception of an area of asbestos away from proposed building envelopes) and is suitable for 
residential development. Council staff concur with its findings subject to the imposition of an 
‘unexpected finds’ contamination condition to ensure that in the unlikely event that 
contamination is found, that it is dealt with appropriately.   

The proposed access road is located a significant distance from neighbouring properties and 
therefore no impact associated with the earthworks is anticipated to neighbouring properties.  

As noted in previous sections of this report, it is possible that archaeological remains from the 
Narrambla homestead could be located within the subject site. Therefore, a condition is 
recommended to ensure that should site works uncover a potential relic or artefact, works will be 
halted to enable proper investigation by relevant authorities and the proponent required to seek 
relevant permits to either destroy or relocate the findings. 

The site is in proximity to a waterway: Summer Hill Creek, as such the application was referred to 
the Department of Planning and Environment-Water [the Department] for comment. The 
Departments General Terms of Approval includes a condition requiring an application be made to 
them for any controlled activity on waterfront land which would include the submission of site 
plans, construction plans, sediment and erosion plans, drainage plans and construction 
stormwater drainage outlet plans. Subject to condition therefore it is considered that the proposal 
would have an acceptable impact on the neighbouring waterway.  

7.3 - Stormwater Management 

This clause applies to all industrial, commercial and residential zones and requires that Council be 
satisfied that the proposal: 

(a) is designed to maximise the use of water permeable surfaces on the land having regard to the 
soil characteristics affecting onsite infiltration of water 

(b) includes, where practical, onsite stormwater retention for use as an alternative supply to 
mains water, groundwater or river water; and 

(c) avoids any significant impacts of stormwater runoff on adjoining downstream properties, 
native bushland and receiving waters, or if that impact cannot be reasonably avoided, 
minimises and mitigates the impact. 

No modification to the previously approved stormwater drainage arrangements is proposed. 
Stormwater would be piped to the neighbouring creek, as per the requirements of Condition 16 of 
the approved development.  
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7.5 - Riparian Land and Watercourses 

This clause seeks to preserve both water quality and riparian ecological health. The clause applies 
to land identified as a “Sensitive Waterway” on the Watercourse Map. The subject land contains 
such a waterway and therefore Council must consider whether or not the proposal: 

(a) is likely to have any adverse impact on the following: 

(i) the water quality and flows within a watercourse 

(ii) aquatic and riparian species, habitats and ecosystems of the watercourse 

(iii) the stability of the bed and banks of the watercourse 

(iv) the free passage of fish and other aquatic organisms within or along the watercourse 

(v) any future rehabilitation of the watercourse and its riparian areas, and 

(b) is likely to increase water extraction from the watercourse. 

Additionally, consent may not be granted until Council is satisfied that: 

(a) the development is designed, sited and will be managed to avoid any significant adverse 
environmental impact, or 

(b) if that impact cannot be reasonably avoided - the development is designed, sited and will be 
managed to minimise that impact, or 

(c) if that impact cannot be minimised - the development will be managed to mitigate that 
impact. 

The proposed modified lot layout would reduce the number of lots previously approved and the 
proposed built envelopes would maintain a distance of at least 145m to the watercourse. 
Furthermore, the previously approved public reserve would be provided which would provide a 
further buffer between the development and the watercourse. Given the above, it is not 
considered that the development as modified would have any additional impact on riparian land 
and watercourses.  

7.6 - Groundwater Vulnerability 

This clause seeks to protect hydrological functions of groundwater systems and protect resources 
from both depletion and contamination. Orange has a high water table and large areas of the LGA, 
including the subject site, are identified with “Groundwater Vulnerability” on the Groundwater 
Vulnerability Map. This requires that Council consider: 

(a) whether or not the development (including any onsite storage or disposal of solid or liquid 
waste and chemicals) is likely to cause any groundwater contamination or have any adverse 
effect on groundwater dependent ecosystems, and 

(b) the cumulative impact (including the impact on nearby groundwater extraction for potable 
water supply or stock water supply) of the development and any other existing development 
on groundwater. 
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Furthermore, consent may not be granted unless Council is satisfied that: 

(a) the development is designed, sited and will be managed to avoid any significant adverse 
environmental impact, or 

(b) if that impact cannot be reasonably avoided - the development is designed, sited and will be 
managed to minimise that impact, 

(c) if that impact cannot be minimised - the development will be managed to mitigate that 
impact. 

The development as modified proposes the disposal of domestic wastewater onsite rather than 
the previously approved proposal to link with the Council’s pumping station. The applicant has 
submitted onsite effluent management studies for each individual previously approved lot, which 
indicate that onsite effluent management would be achievable without any impact on 
groundwater. Further approval would be required under a Section 68 application to install the 
onsite effluent management systems. Council’s Environmental Health Officer (EHO) has reviewed 
the onsite effluent management plans and has raised no concerns. No other aspects of the 
modified proposal would have any additional impact on groundwater.  

Clause 7.11 - Essential Services 

Clause 7.11 applies and states: 

Development consent must not be granted to development unless the consent authority is satisfied 
that any of the following services that are essential for the proposed development are available or 
that adequate arrangements have been made to make them available when required: 

(a) the supply of water, 

(b) the supply of electricity, 

(c) the disposal and management of sewage, 

(d) storm water drainage or onsite conservation, 

(e) suitable road access. 

Council staff are satisfied that it is has been demonstrated that individual lot management of 
sewage is achievable on the development. A relocated access road to serve the development is 
now proposed. The road access to the lots has been reviewed by the Council’s Development 
Engineer. Following a requested amendment to its location to improve site lines; the dimensions 
and location of the access road is considered to be appropriate. Proposed Lots 1 and 2 would be 
accessed directly from Ophir Road, which is considered suitable as well. 

All other arrangements in relation to access to essential services would remain unchanged from 
the original consent.  
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STATE ENVIRONMENTAL PLANNING POLICIES 

STATE ENVIRONMENTAL PLANNING POLICY (RESILIENCE AND HAZARDS) 2021 

Chapter 4 - Remediation of Land 

4.6 - Contamination and Remediation to be Considered in Determining Development 
Application 

(1) A consent authority must not consent to the carrying out of any development on land unless: 

(a) it has considered whether the land is contaminated, and 

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

In response to Condition 23 of the original consent, the applicant has provided a contamination 
investigation report for the site. This report indicates that the site is suitable for residential use as 
there are no known contaminants of the site, with the exception of the potential for naturally 
occurring Asbestos in the Northern section of the site. To address the potential for naturally 
occurring Asbestos, the applicant has submitted a management plan which details measures to 
reduce ground disturbance and the capping of the access road with bitumen seal. Separate 
asbestos management plans would be required for each individual dwelling when the time comes. 
Council’s EHO has reviewed the submitted reports and raises no further issues subject to the 
addition of a condition requiring further investigation if unexpected contamination is found during 
construction works. 

PROVISIONS OF ANY DRAFT ENVIRONMENTAL PLANNING INSTRUMENT THAT HAS BEEN PLACED 
ON EXHIBITION 4.15(1)(a)(ii) 

There are no draft Environmental Planning Instruments currently on exhibition that relate to the 
subject land or proposed development. 

DESIGNATED DEVELOPMENT 

The proposed development is not designated development. 

INTEGRATED DEVELOPMENT 

The subject site is located on land identified as being bushfire prone and contains a watercourse. 
The proposal would ordinarily be categorised as Integrated development due the bushfire 
classification of the land and the proximity of the development to a watercourse and any works 
within 40m of the watercourse would require Controlled Activity approval under the Water 
Management Act 2000.  

However, as the application relates to a modification, the proposal does not require general terms 
of approval under Section 100B of the Rural Fires Act 1997. Notwithstanding the above, the 
proposal was referred to both agencies and formal responses have been received which have 
been addressed in the report and recommended conditions of consent in the amended Notice of 
determination.  
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PROVISIONS OF ANY DEVELOPMENT CONTROL PLAN s4.15(1)(a)(iii) 

Orange Development Control Plan 2004 

The follows parts of the DCP 2004 are applicable to the proposed development: 

• Chapter 6 - Rural Development 

• Chapter 13 - Heritage 

• Chapter 4A - Flood Affected Land  

CHAPTER 6 - RURAL DEVELOPMENT 

Section 6.6-1 outlines planning outcomes for rural residential subdivision The relevant planning 
outcomes are addressed below: 

1. Subdivision layout addresses topography, heritage, water resources and vegetation features. 

2. Subdivision layout complies with bushfire-planning principles. 

3. Large lots created in planned estates such as Clifton Grove and Ammerdown are retained to 
provide for a range of lot sizes. 

4. A suitable area for buildings and sewage management systems is identified on subdivision 
plans as a “building envelope”, with such area located for privacy and separation between 
dwellings on other sites and other rural activities in the locality. 

5. Lots less than 2ha are: 

• capable of containing buildings set back from boundaries an adequate distance to 
maintain the low-density rural residential character of the locality, as identified in 
building envelopes; 

• suitable for onsite sewage management systems. 

6. Lots in Zone 1(c) are serviced by an appropriate onsite sewage management system. 

7. Development does not increase the number of entrances to a main road (land prior to 
development is deemed to have a single opening onto a main road). 

8. Driveways accessing a lot have sufficient sight distance at the entrance to a public road. 

9. Development is constructed to the standard required under the Development and Subdivision 
Code. 

10. Boundaries to agricultural land are adequately fenced 

Issues regarding heritage, water resources and vegetation features have been addressed under 
previous sections of this report. It is considered that the proposed access road and lot layout 
responds well to the moderate sloped topography of the site. No additional heritage impact would 
be caused to the setting of the adjacent park subject to archaeological condition and the provision 
of a buffer zone. No development is proposed within the direct vicinity of the riparian corridor and 
no additional impact on vegetation features is anticipated as compared to the original consent.  

A Bushfire Safety Assessment has been submitted, and is assessed under proceeding sections of 
this report.  
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Despite nine of the proposed lots being below 2ha, their median size is still greater than the lot 
sizes previously approved and all would exceed 1ha. Therefore, large lots would be retained on 
site, one of which would be 44ha, allowing for the site to retain its rural character. 

The submitted subdivision plans indicate building envelopes ranging from 1,750m2 to 4,490m2. 
The submitted onsite effluent management studies indicate that each lot would be able to 
accommodate onsite effluent disposal with a sub-surface irrigation area ranging from 555m2 to 
663m2.. The building envelopes proposed are therefore sufficient to accommodate buildings and 
sewage management systems. The building envelopes would be set back from the lot boundaries 
by at least 10m, which is considered sufficient to allow for adequate privacy. A condition is 
required to ensure at least a 20m setback from Banjo Paterson Park to ensure adequate 
separation.  

The modified lot layout involves an entrance to the main road from the proposed access road and 
a separate entrance to Lots 1 and 2, this is the same number of entrances as was previously 
approved and is therefore acceptable. Following an amendment to the location of the access road, 
Council’s Development Engineer is satisfied that the proposed access road provides adequate 
sightlines.  

The external fencing around the subject site would be retained. The relevant procedures would 
ensure compliance with the Development and Subdivision Code.  

6.5 General Rural Planning Issues 

RURAL FIRE MANAGEMENT AND CONTROL 

Where development, including subdivision, is proposed for land identified as being bush fire 
prone, the development must comply with the provisions of the Planning for Bushfire Protection 
Guide. Furthermore, part 6.5 states that such developments may need to be referred to the RFS as 
integrated development. 

The subject site is located on land identified as being bushfire prone. However, as the application 
being considered is a modification, it is not required to be referred to the RFS under Section 100B 
of the Rural Fires Act 1997. Nevertheless, the RFS were consulted on the application, and their 
recommendations are included in the attached draft notice of determination. Bush fire impact is 
assessed below under the ‘LIKELY IMPACTS OF THE DEVELOPMENT’ section of this report. 

Chapter 13 - Heritage 

Sections 13.1-13.06 of Chapter 13 - Heritage of the DCP address heritage matters in detail, 
including heritage objectives, heritage items and heritage conservation areas, heritage 
consideration for development, development in the vicinity of heritage items, heritage proposals 
as advertised development, and incentives for heritage conservation. 

Heritage matters have previously been addressed in detail under the heading “Clause 5.10 - 
Heritage Conservation”. It is considered that the requirements of the DCP have been adequately 
addressed. 
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Chapter 4A - Flood Affected Land 

Section 1.2 of this chapter of the DCP sets out the aims of this section of the DCP, which seeks to 
minimise the potential impact of development on ecological value of waterways and control 
development so that the potential risk to human life and damage to property caused by floods is 
reduced.  

Issues relating to flooding have been addressed previously in detail under the headings: “Clause 
5.21 Flood planning” and “Clause 5.22 Special Flood Considerations” of this report.  

PROVISIONS PRESCRIBED BY THE REGULATIONS s4.15(1)(a)(iv) 

Demolition of a Building (clause 61) 

The proposal does not involve the demolition of a building. 

Fire Safety Considerations (clause 62) 

The proposal does not involve a change of building use for an existing building. 

Buildings to be Upgraded (clause 64) 

The proposal does not involve the rebuilding, alteration, enlargement or extension of an existing 
building. 

BASIX Commitments (clause 75) 

BASIX is not applicable to the proposed development.  

THE LIKELY IMPACTS OF THE DEVELOPMENT s4.15(1)(b) 

Bush fire prone land 

The identification of bushfire prone lands (BPL Map) in NSW is required under Section 10.3 of the 
Environment Planning and Assessment Act 1979 (EP&A Act). Section 4.14 of the EP&A Act requires 
developments to comply with NSW Rural Fire Service, Planning for Bushfire Protection (PBP 2019) 
if any part of a development site is affected by a bush fire hazard as indicated within the BPL Map. 

As it currently stands, the subject site falls within the Vegetation Category 3 zone on the Orange 
City Bushfire Prone Land Map which triggers development assessment provisions under 4.14 of 
the EP&A Act and compliance with PBP 2019. 

The original application was approved in 1996. At the time of the original approval the site was not 
located on land considered to be bushfire prone, and therefore planning for bushfire protection 
was not included in the assessment of the original application. As a result, the previously approved 
subdivision does not comply with the PBP requirements. For example, the PBP requires dead end 
access roads to not exceed 200m, and the previously approved access road is a dead-end road that 
significantly exceeds this length. As the original consent is still valid, the applicant could (as 
discussed previously) build out the previously approved PBP non-compliant access road and lots 
without requiring any further consent from Council. This modification application therefore offers 
an opportunity to increase the bushfire resilience of the proposed subdivision, in accordance with 
the requirements of the PBP 2019.  
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Given that this application is for a modification of a previous approval, comments from the Rural 
Fire Service (RFS) are advisory only. The RFS has provided an advisory letter which recommends a 
condition requiring adequate fire-fighting access to the subdivision and general advice in regards 
to providing Asset Protection Zones and adequate water supply. This recommended condition and 
general advice has been incorporated into conditions included on the attached draft notice of 
determination. It is the assessment of Council staff that the proposed modified development is 
able to comply with the condition recommended by the RFS. However, Council staff have modified 
the condition wording slightly to reflect that a through route for firefighting vehicles would be 
provided via the internal driveway of Lot 8. 

The proposed modified subdivision would be located in a potential grassland hazard area. The PBP 
states that subdivisions in such areas must be provided with: Asset Protection Zones (APZs), 
adequate access, adequate provision of and protection of services. The applicant has submitted a 
Bush Fire Assessment Report, which seeks to address these requirements, and is assessed below: 

APZs 

The PBP states that APZs should be provided around buildings to provide sufficient space and 
maintain reduced fuel loads to ensure radiant heat levels at the buildings are below critical limits 
and prevent direct flame contact. 

The submitted Bushfire Assessment Report recommends that APZs be provided to all proposed 
residential lots, with widths of at least 10m, to be managed as an Inner Protection Area. The 
proposed APZs would meet the requirements of the PBP and are therefore acceptable and can be 
secured by condition.  

Access 

The PBP states that adequate access should be provided to provide safe operational access to 
structures and water supply for emergency services while residents are seeking to evacuate from 
an area. Table 5.3b of the PBP states that this intent may be achieved where: firefighting vehicles 
are provided with safe, all-weather access to structures. Acceptable solutions to this intent are set 
out in the PBP and comment on how the proposal would comply with these are set out as follows: 

1. Property access roads are two-wheel drive, all-weather roads;  

Comment: The applicant has indicated that future properties would be accessed via an all-
weather sealed road, this would need to be secured via condition and would meet the 
requirements of provision 1. 

2. Perimeter roads are provided for residential subdivisions of three or more allotments;  

Comment: The originally approved subdivision did not include a perimeter road, nor does 
the proposed modified proposal. In their advice to Council, the RFS do not state that a 
perimeter road would be required. It is considered that the RFS recommended condition 
requiring adequate fire fighting vehicle access and provision of the Asset Protection Zones 
recommended by the submitted Bushfire Assessment Report would provide sufficient 
firefighting access to satisfy the requirements of the PBP. 
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3. Subdivisions of three or more allotments have more than one access in and out of the 
development; 

Comment: The subdivision would be accessed via a dead-end road. However, Lot 8 would 
have two accesses: one via an internal driveway leading from the entrance to the proposed 
subdivision road and the other between Lots 7 and 9. The applicant states that in an 
emergency this would provide a direct route to link up with the main driveway, thus 
providing an additional access to the lots for firefighting purposes, and could be secured via 
condition. The originally approved subdivision included a dead-end road with a much greater 
length (refer to figure 2) that did not include a through access, and therefore the proposed 
modification would improve access for firefighting vehicles. 

4. Traffic management devices are constructed to not prohibit access by emergency services 
vehicles; 

Comment: This can be secured via condition.  

5. Maximum grades for sealed roads do not exceed 15 degrees and an average grade of not 
more than 10 degrees or other gradient specified by road design standards, whichever is the 
lesser gradient; 

Comment: Proposed road would not exceed this gradient, and can be ensured via condition.  

6. All roads are through roads; 

Comment: Lot 8 would have two accesses: one via an internal driveway leading from the 
entrance to the proposed subdivision road and the other between Lots 7 and 9, which would 
provide a direct route to link up with the main driveway, thus providing an additional access 
to the lots. 

7. Dead end roads are not recommended, but if unavoidable, are not more than 200m in length, 
incorporate a minimum 12m outer radius turning circle, and are clearly sign posted as a dead 
end; 

Comment: A dead-end road is proposed that would exceed 200m in length, however, this 
would be linked to the driveway to Lot 8, which would provide a circular route through the 
site. There would be one dead end section, but this would only be 61m in length and would 
include more than 12m outer radius turning circles. The proposal therefore complies with 
Provision 7. 

8. Where kerb and guttering is provided on perimeter roads, roll top kerbing should be used to 
the hazard side of the road; 

Comment:  Perimeter road would not be provided, and therefore provision 8 would not 
apply. 

9. Where access/egress can only be achieved through forest, woodland and heath vegetation, 
secondary access shall be provided to an alternate point on the existing public road system; 
and  

Comment: The access would be provided through pasture, and therefore an alternative 
access onto the public road is not required.  
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10. One way only public access roads are no less than 3.5m wide and have designated parking 
bays with hydrants located outside of these areas to ensure accessibility to reticulated water 
for fire suppression. 

Comment: The access road would be two way and 20 metres wide. 

11. The capacity of perimeter and non-perimeter road surfaces and any bridges/causeways is 
sufficient to carry fully loaded firefighting vehicles (up to 23 tonnes); bridges/ causeways are 
to clearly indicate load rating. 

Comment: The applicant has indicated that the proposed road surfaces would have 
sufficient capacity for vehicles up to 23T and would be ensured by way of condition. 

12. Hydrants are located outside of parking reserves and road carriageways to ensure 
accessibility to reticulated water for fire suppression; 

Comment: The applicant has indicated that the development would comply with the above, 
and can be secured via condition. 

13. Hydrants are provided in accordance with the relevant clauses of AS 2419.1:2005 - Fire 
hydrant installations System design, installation and commissioning; and 

Comment: The applicant has indicated that the development would comply with the above 
and can be secured via condition. 

14. There is suitable access for a Category 1 fire appliance to within 4m of the static water supply 
where no reticulated supply is available. 

Comment: The applicant has indicated that the development would comply with the above. 

Water supply 

1. Reticulated water is to be provided to the development where available; 

Comment: Static water supply would be provided. 

2. A static water and hydrant supply is provided for non-reticulated developments or where 
reticulated water supply cannot be guaranteed; and 

Comment: Each lot would be provided with a 20,000 litre water tank. 

3. Static water supplies shall comply with Table 5.3d. 

Comment: A 20,000 litre water tank would meet the requirements for each lot, all of which 
exceed 10,000sqm. 

4. Fire hydrant, spacing, design and sizing complies with the relevant clauses of Australian 
Standard AS 2419.1:2005; 

Comment: A condition would ensure fire hydrants would comply with the relevant clauses.  

5. Hydrants are not located within any road carriageway; and 

Comment: A condition would ensure fire hydrants would comply with the relevant clauses. 

6. Reticulated water supply to urban subdivisions uses a ring main system for areas with 
perimeter roads. 

Comment: Not applicable to proposed development.  
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7. Fire hydrant flows and pressures comply with the relevant clauses of AS 2419.1:2005. 

Comment: A condition would ensure fire hydrants would comply with the relevant clauses. 

8. All above-ground water service pipes are metal, including and up to any taps; and 

Comment: The applicant states that the service pipes would comply with these 
requirements. 

9. Above-ground water storage tanks shall be of concrete or metal. 

Comment: The applicant states that the storage tanks would comply with these 
requirements. 

Electricity services  

1. Where practicable, electrical transmission lines are underground; 

2. Where overhead, electrical transmission lines are proposed as follows: 

o lines are installed with short pole spacing of 30m, unless crossing gullies, gorges or 
riparian areas; and 

o no part of a tree is closer to a power line than the distance set out in ISSC3 Guideline for 

Managing Vegetation Near Power Lines. 

Comment: The submitted bushfire assessment report states that the development would comply 
with the above requirements. 

Gas services  

1. Reticulated or bottled gas is installed and maintained in accordance with AS/NZS 1596:2014 - 
The storage and handling of LP Gas, the requirements of relevant authorities, and metal 
piping is used; 

2. All fixed gas cylinders are kept clear of all flammable materials to a distance of 10m and 
shielded on the hazard side; 

3. Connections to and from gas cylinders are metal; 

4. Polymer-sheathed flexible gas supply lines are not used; and 

5. Above-ground gas service pipes are metal, including and up to any outlets. 

Comment: The submitted bushfire assessment report states that the development would comply 
with the above requirements. 

Overall Bushfire Assessment conclusion 

The above measures can be secured by way of recommended conditions, and are considered to be 
sufficient to ensure compliance with PBP 2019 and comply with the advice of the RFS. 

Traffic 

The proposed modification to the approved subdivision would not increase the number of lots 
over what was previously consented, and there would therefore not be any potential increase in 
vehicular traffic associated with the proposed development. Furthermore, the provision of 
12 residential dwellings is not a significant number and would therefore not have any notable 
impact on road network capacity. 
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Following amendments, the proposed intersection from Ophir Road is considered to provide 
adequate site lines and is deemed appropriate by Council’s Development Engineer. 

Conditions 14, 15 and 19 of the extant consent would ensure that the development would accord 
with Council’s Development Code in regards to internal roads, accessways and intersections. 

Social and Economic Impacts 

No change to the social impact of the development proposal as modified is anticipated. The 
development would provide employment opportunities during construction works. 

Construction Impacts 

The proposed development may result in short-term impacts typically associated with 
construction activities, including noise, dust, construction worker parking, and site deliveries. 

Given the rural setting and distance from neighbouring properties, and adverse impact is likely to 
be limited, and they are temporary and limited to the construction phase. 

Environmental Impacts 

As stated previously, the site does not comprise significant amounts of native vegetation and 
development would be a sufficient distance from the adjacent water course to avoid any adverse 
environmental impact. 

THE SUITABILITY OF THE SITE s4.15(1)(c) 

The subject land is considered to be suitable to undertake the proposed modified development 
proposal due to the following: 

• The development is permissible and compliant with the relevant provisions of the LEP. 

• The development is considered to be satisfactory in regard to Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 

• The potential additional impacts of the modified development can be managed 
appropriately through the conditions of consent. 

• The development as modified responds to the restrictions placed on the development of 
the land by the conditions placed on the original consent including no development 
allowed within the 400m buffer attributed to the Orange Waste Disposal facility and no 
development allowed within the Fuse gate flood zone. 

• The proposed amended lots are considered to be as suitable for onsite effluent disposal as 
per the onsite effluent management studies. 

Therefore the site is considered suitable for the development as modified. 

ANY SUBMISSIONS MADE IN ACCORDANCE WITH THE ACT s4.15(1)(d) 

The proposed development is defined as "advertised development" under the provisions of the 
Community Participation Plan. The application was advertised for the prescribed period of 14 days 
and at the end of that period nine submissions (including one from the Orange and District 
Historical Society (ODHS)) were received. 
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The details of the submissions are outlined below, along with Council’s planning assessment and 
response: 

Issue 1: Heritage impact 

Several submissions have raised concerns regarding the impact of the proposed subdivision on the 
setting of Banjo Paterson Memorial Park. Furthermore, submissions have raised concerns that due 
to the uncertainty around the precise location of the homestead of ‘Narrambla’ (where Banjo 
Paterson was born), the proposed modified development may damage archaeological evidence 
and prevent the potential future discovery of the location of ‘Narrambla’. The Orange and District 
Historical Society have recommended the following measures to reduce this impact: 

1. For Lot 2, increase the 10m limit on the building envelope to 50m from the joint boundary 
fence in an attempt to provide greater protection for possible archaeological evidence of the 
homestead and its surrounding buildings on Lot 2. 

2. Require a strip of land 8-10m wide, centred on the joint boundary between Lots 2 and 3 
(below the north-eastern boundary of the park), be set aside to provide contiguous access to 
the creek, the raison-d’etre for the mill, and the public reserve already declared.  This would 
improve the locational relevance of the park. 

3. We ask that vegetation height limits be a condition of approval on all boundary fences 
between Lot 2 and the park and the north-eastern boundary between Lot 3 and the park.  
The exception to this condition is the common boundary between the park and the lots 
along the requested pathway from the park to the Creek Reserve.  Twin lines of vegetation 
there would direct the attention of park visitors to the pathway and emphasise the ties 
between the park and the creek. 

4. In relation to the height limits along joint boundaries we suggest the limit at the fence lines 
be less than 2m, increasing to natural heights ie. 60m from the boundary.  Obviously, this 
request applies particularly to Lot 2.  The south-eastern joint boundaries between the park 
and Lots 3 and 12 are of less concern to us in this respect. 

5. With reference to Point 1, ODHS requests that a non-invasive archaeological survey be 
conducted on Lot 2 to search for evidence that ‘Narrambla’ homestead and its outbuildings 
may have been built in that area, as has long been suggested.  Techniques such as ground 
penetrating radar and electro-magnetic conductance will be less costly than the standard 
technique of digging survey trenches which may easily miss artefacts.  With both techniques, 
absence of evidence is not proof that there were no buildings.  All it indicates is that 
evidence was not found. 

6. Using ODHS’ recently gained expertise and experience with early mapping of the Orange 
district, we will continue to search for ‘Narrambla’ homestead by examining maps of the 
period for any indication of buildings on the park and on Lot 2. 

Assessment Response: It should be emphasised that more lots have previously been approved 
under an existing consent surrounding Banjo Paterson Memorial Park than are proposed under this 
modification application, and therefore Council does not have the ability to object to such 
development when it has previously been approved.  

It is considered that the amount of development and therefore the level of impact on the landscape 
would be lower than the submitted subdivision plan may suggest. The submitted proposed 
subdivision plan indicates maximum proposed building envelopes for each lot, but the actual 
footprint of houses built on each lot would be much smaller than is indicated (and would be subject 
to separate applications for each dwelling). 
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For instance, the maximum proposed building envelope for Lot 2 as indicated on the submitted 
plan is 4490m2, whereas the average area of an Australian home is approximately 240m2, and 
therefore the actual area of Lot 2 that would be developed would likely be a fraction of the area of 
the built envelope indicated on the submitted plan. 

Furthermore, included on the draft notice is a condition requiring compliance with the building 
envelopes indicated on the submitted plans, this would prevent the construction of any buildings 
between the park and Summer Hill Creek. In addition, included on the draft Notice of 
Determination is a condition requiring a 20m buffer zone between any built development and the 
boundary with Banjo Paterson Memorial Park. This is to reduce any potential additional impact to 
the setting of the park given that it is considered that the modified lot orientation could result in 
built form closer to the park than was previously approved.  

Given that the subdivision was previously approved without any archaeological conditions 
attached it is not possible for Council to require archaeological investigation conditions as part of 
the proposed modification to the consent. However, an ‘unexpected finds’ archaeological condition 
is considered appropriate to ensure that if an archaeological artifacts are discovered during 
construction works, that adequate protections are in place.  

As the original consent does not include a provision for a public access from the park to the creek, it 
is not possible to make this a requirement of this proposal to modify this consent. 

Vegetation height limits was not a requirement of the original consent, and therefore it is not 
possible to require such a restriction under this modification application. Furthermore, it is not 
considered that such a condition would be readily enforceable due to the difficulties involved in 
measuring vegetation heights in private property.  

Issue 2: Traffic Impact on Ophir Road 

Concerns have been raised that the proposed development would increase traffic volume on 
Ophir Road, which in turn would increase road noise.  

Assessment response: Residential lots of have previously been approved on this site, and there 
would therefore be no increase in traffic generation over what was previously approved at the site. 
The development as modified results in a reduced number of allotments being proposed within this 
precinct when compared to the original proposal.  

Issue 3: Proximity to Ophir Road Resource Recovery Centre 

The following concerns have been raised in relation to the proposed development: 

• Increasing the frequency of garbage collection services, adding more heavy vehicle traffic 
and associated noise.  

• Compounding existing noise pollution, particularly during early morning hours. 

Assessment response: As stated above, residential lots have previously been approved on this site, 
and it is therefore not considered that a cumulative noise impact would be any greater than was 
previously approved. Furthermore, noise associated with garbage collection from residential 
properties is infrequent and would unlikely cause any greater disturbance than is the case as 
existing in relation to the collection of garbage from existing properties in the area.  
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Issue 4: Light Pollution and Loss of Rural Character 

Concerns have been raised that the proposed development would cause the following adverse 
effects: 

• Introducing numerous new streetlights, porch lights, and internal house lighting, much of 
which will be visible from our property at night. 

• Disrupting natural darkness. 

• Contributing to the suburbanisation of a semi-rural area, counter to the appeal that 
originally drew many residents here. 

Assessment response:  As stated above, residential lots have previously been approved on this site 
(which is zoned for large lot residential) and it is not considered that the proposed modification 
would increase light pollution or have a greater impact on rural character than was previously 
approved. The development as modified would allow up to 12 residential dwellings within this 
area. The addition of only 12 dwellings would not have a significant impact on light pollution 
particularly when considered in the existing residential area (Clifton Grove) in which they would 
form a part.  

The lots proposed are large (at least 1ha) and the largest lot would be 44ha. In addition, the 
building envelopes proposed provide for a separation distance of at least 20m between dwelling 
houses. It is therefore considered that the modified proposal would retain the open character of 
the site and given that the majority of the site area would remain undeveloped, the semi-rural 
character of the area would be maintained.  

Issue 5: Loss of Property Value 

Concerns have been raised that the expected increase in noise, traffic, light pollution, and loss of 
privacy is likely to negatively influence neighbouring properties marketability and resale value. 

Assessment response: Loss of property value is not a matter than can be taken into account when 
assessing Development applications. 

The issues raised in regard to noise, traffic and light pollution have been addressed above. 

The proposed building envelopes would be located a significant distance (at least 260m) from any 
neighbouring existing dwelling. And accounting for existing vegetation, it is considered highly 
unlikely that any future dwellings would have any notable adverse privacy impact.  

Issue 6: Noise and Disruption During Construction 

Concerns that construction works would cause the following: 

• High noise levels from heavy machinery, earthworks, and daily vehicle movements. 

• Dust, vibration, and potential property damage, especially given the proximity of our home 
to the construction boundary. 

• Loss of amenity and peaceful enjoyment of our home, both indoors and outdoors, for an 
extended period. 

Assessment response: The proposed development may result in short-term impacts typically 
associated with construction activities, including noise, dust, construction worker parking, and site 
deliveries. 

Given the rural setting and distance from neighbouring properties, an adverse impact is likely to be 
limited, and they are temporary and limited to the construction phase. 
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PUBLIC INTEREST s4.15(1)(e) 

The proposal will not be inconsistent with any policy statement, planning study or guideline that 
has not been considered in this assessment. There are no aspects of the proposal that will be 
contrary to the welfare or well-being of the general public. 

INTERNAL REFERRAL COMMENTS 

The requirements of the Environmental Health and the Engineering Development Section are 
included in this report. 

SUMMARY 

Application has been made to modify development consent DA 19/1995(1) pursuant to 
Section 4.55 (2) of the Environmental Planning and Assessment Act 1979 [EPAA]. The proposed 
modification to previously approved DA 19/1995(1) consisting of modifications to: site access, lot 
layout, size and number of the lots and effluent disposal arrangements is considered to result in a 
development that would be ‘substantial the same’ as what was previously approved, in 
accordance with Section 4.55 (2) of the Environmental Planning and Assessment Act 1979 [EPAA]. 
This is because the proposed modification directly responds to restrictive conditions placed on the 
original consent and the character of the development would remain the same as a large lot 
residential subdivision.  

A Section 4.15 assessment of the development indicates that subject to conditions requiring 
compliance with the proposed building envelopes and the provision of a 20m buffer to Banjo 
Paterson Memorial Park, the proposed modification to the previously approved subdivision would 
not result in any additional adverse environmental impacts. The development as modified is 
therefore considered acceptable.  

It is therefore recommended that Council supports the subject proposal. 

The proposed development is permissible with the consent of Council. The proposed development 
complies with the relevant aims, objectives and provisions of Orange LEP 2011 (as amended) and 
DCP 2004. Attached is a draft Notice of Determination outlining a range of conditions considered 
appropriate to ensure that the development proceeds in an acceptable manner. 
 

ATTACHMENTS 
1 Draft Notice of Determination, D25/87840⇩  
2 Plans, D25/64998⇩  
3 Submissions (redacted), D25/52664⇩  
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2.3 DEVELOPMENT APPLICATION DA 149/2007(2) - 1040 PINNACLE ROAD 

RECORD NUMBER: 2025/1134 
AUTHOR: Ben Hicks, Senior Planner      
  

EXECUTIVE SUMMARY 

Application lodged 6 January 2025 

Applicant/s Mr G Perry and Mrs R Perry 

Owner/s Mrs R Perry 

Land description Lot 101 DP1140615 - 1040 Pinnacle Road, Canobolas 

Proposed land use Subdivision (two lot rural) 

Value of proposed development Not applicable 

The application seeks consent to modify development application DA 149/2007(1), originally 
granted for a two lot rural subdivision on land formerly identified as Lot 2 DP 500527, Lot 3 
DP 554448 and Lot 1 DP 1042613, known as 24 Stairs Road and 139 Wallace Lane, Orange. The 
subject lands have historically operated as cherry and apple orchards. 

The subdivision was initially approved under the former Orange Local Environmental Plan 2000 
(LEP 2000). A Property Management Plan (PMP) was specifically developed for Lot 101 to 
demonstrate its capacity to support a viable agricultural enterprise and to justify the future 
establishment of a dwelling. Approval for a dwelling is contingent upon the expansion of orchard 
plantings and demonstration of ongoing agricultural viability. No application for a dwelling has 
been lodged to date. 

The applicant has identified that the original PMP did not accurately document the orchard 
plantings established in the western portion of Lot 101, both before and after the grant of consent 
for the subdivision. Although the orchard use itself was permissible without development consent 
under the applicable planning controls, the applicant seeks to clarify the documentation to better 
reflect actual onsite conditions at the time. This amendment has partly arisen due to ongoing 
disputes raised by an adjoining neighbour regarding land management practices. 

Additionally, the applicant seeks to update the PMP to reflect recent changes in orchard planting 
arrangements within Lot 101. Specifically, the orchard has shifted from older cherry varieties 
planted at wider spacing to newer varieties arranged in a more compact planting configuration. 
Although this change has reduced the total orchard area from approximately 10ha to around 
6.5ha, the applicant has provided detailed production figures and business case comparisons that 
demonstrate that the property continues to operate well above the original productivity 
benchmarks established in the 2006 application, with projected yields per hectare far exceeding 
those from the previous planting model. 

The application also seeks to adjust the location of the approved dwelling envelope within Lot 101. 

The proposal was publicly notified in accordance with Schedule 1 of the Environmental Planning 
and Assessment Act 1979 for a period of 14 days. Upon completion of the notification period one 
submission was received. Additionally, a supplementary submission was received from the same 
party outside the formal exhibition period. The submissions raise a range of concerns primarily 
related to impacts associated with ongoing agricultural operations, including spraying, machinery 
use, seasonal noise and visual impacts. 
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These issues are characteristic of established agricultural activity in the locality and are to be 
reasonably expected by those residing in rural areas. Whilst these issues remain important to the 
submitter and may require further address through alternate legislation they are not considered 
to be issues that are of relevance to the determination of this modification application that relates 
to subdivision only under the Environmental Planning and Assessment Act 1979. 

The original application was integrated development under the Rural Fires Act 1997. In accordance 
with Clause 109 of the Environmental Planning and Assessment Regulation 2021, notification of 
the proposed modification was provided to the NSW Rural Fire Service. Additionally, as the initial 
Property Management Plan was endorsed by the Department of Primary Industries, that agency 
was also invited to comment on the proposed modification. All comments and advice received 
have been considered in the assessment of this application. 

The application is made pursuant to Section 4.55(2) of the Environmental Planning & Assessment 
Act, 1979. 

The application has been assessed in accordance with the relevant planning instruments. 
Consideration has been given to the proposed amendments to the Property Management Plan, 
the adjustment to the dwelling envelope, submissions received during public notification and the 
advice provided by government agencies. 

Based on the information provided, inspection of the site and the assessment contained within 
this report, it is considered that the proposed modification does not give rise to any significant 
adverse impacts and is consistent with the intent of the original approval. All relevant matters for 
consideration have been addressed. 

It is therefore recommended that the application to modify development application 
DA 149/2007(1) be approved, subject to the amended conditions outlined in this report. 

 
Figure 1 - locality plan 
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DECISION FRAMEWORK 

Development in Orange is governed by two key documents Orange Local Environment Plan 2011 
and Orange Development Control Plan 2004. In addition, the Infill Guidelines are used to guide 
development, particularly in the heritage conservation areas and around heritage items. 

Orange Local Environment Plan 2011 - The provisions of the LEP must be considered by the 
Council in determining the application. LEPs govern the types of development that are permissible 
or prohibited in different parts of the City and also provide some assessment criteria in specific 
circumstances. Uses are either permissible or not. The objectives of each zoning and indeed the 
aims of the LEP itself are also to be considered and can be used to guide decision making around 
appropriateness of development. 

Orange Development Control Plan 2004 - the DCP provides guidelines for development. In 
general, it is a performance-based document rather than prescriptive in nature. For each planning 
element there are often guidelines used. These guidelines indicate ways of achieving the planning 
outcomes. It is thus recognised that there may also be other solutions of merit. All design solutions 
are considered on merit by planning and building staff. Applications should clearly demonstrate 
how the planning outcomes are being met where alternative design solutions are proposed. The 
DCP enables developers and architects to use design to achieve the planning outcomes in 
alternative ways. 

DIRECTOR’S COMMENT 

The application seeks consent to modify development application DA 149/2007(1), originally 
granted for a two-lot rural subdivision. The subject lands have historically operated as cherry and 
apple orchards. The subdivision was appropriate at the time, being approved under an old Local 
Environmental Plan 2000 (LEP 2000).  

Specifically, the application seeks to: 

(1) Amend the Property Management Plan (PMP) to more accurately reflect orchard plantings. 

(2) Update the PMP to reflect changes in orchard planting arrangements due to technological 
advancements in horticulture that provide for newer cherry varieties planted in a more 
compact configuration. 

(3) Provide updated production details confirming the continued productive agricultural use of 
the land to support the reduced orchard areas. 

(4) Adjust the location of the approved dwelling envelope within Lot 101. 

It is submitted that the PMP that was associated with the original subdivision had errors in it and is 
now out of date in terms of modern farming practices.  The PMP issues in practical terms do not 
really change things, as back when this subdivision was approved, the orchard use itself were at 
the time of approval. 

This orchard has a neighbour in very close proximity to the orchard operations.  There are ongoing 
landuse conflicts between the neighbour and the orchard.  This amendment has partly arisen due 
to ongoing disputes raised by an adjoining neighbour regarding land management practices.  
However, during assessment of this application, staff have concluded that the context of these 
complaints is beyond the scope of this existing subdivision and Council does not really have an 
ability through this DA to manage those ongoing complaints. 
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The complaints from the neighbours are both numerous and significant to both the neighbour and 
the orchard operations.  As is often the case with neighbourhood disputes, they cross over a 
number of areas, legislation, and jurisdictions.  I am keen for the applicants, the neighbours and 
Council planning staff to continue to meet and negotiate practical solutions that will protect 
farming operations without adverse impacts on neighbours.  However, again, these matters are 
beyond what we can consider in this modification.  The recommendation of Approval by staff is 
supported. 

LINK TO DELIVERY/OPERATIONAL PLAN 

The recommendation in this report relates to the Delivery/Operational Plan Strategy “7.3 Plan for 
growth and development that balances liveability with valuing the local environment”. 

FINANCIAL IMPLICATIONS 

Nil 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil 

RECOMMENDATION 

That Council consents to development application DA 149/2007(2) for Subdivision (two lot rural) 
at Lot 101 DP1140615 - 1040 Pinnacle Road Canobolas pursuant to the conditions of consent in 
the attached Notice of Determination. 

FURTHER CONSIDERATIONS 

Consideration has been given to the recommendation’s impact on Council’s service delivery; 
image and reputation; political; environmental; health and safety; employees; stakeholders and 
project management; and no further implications or risks have been identified. 

SUPPORTING INFORMATION 

THE PROPOSAL 

The proposal involves a modification to development application DA 149/2007(1) for a two lot 
rural subdivision at Lot 101 DP 1140615, 1040 Pinnacle Road, Canobolas. Specifically, the 
application seeks to: 

(1) Amend the Property Management Plan (PMP) to more accurately document the extent of 
orchard plantings within Lot 101, particularly in the western portion of the allotment. 

(2) Update the PMP to reflect changes in orchard planting arrangements, including a transition 
from older, widely spaced cherry varieties to newer varieties planted in a more compact 
configuration; 

(3) Provide updated production details confirming the continued productive agricultural use of 
the land to support the reduced orchard areas. 

(4) Adjust the location of the approved dwelling envelope within Lot 101. 

In relation to the identified drafting error, this is depicted as follows and is further supported by 
aerial imagery. The imagery supports the presence of orchard activities in this location at the 
relevant time and provides supplementary evidence in relation to the identified drafting error. 
  



PLANNING & DEVELOPMENT COMMITTEE 5 AUGUST 2025 
2.3 Development Application DA 149/2007(2) - 1040 Pinnacle Road 

Page 87 

 

 
Figure 2 - PMP as approved 

 
Figure 3 - PMP as modified 
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Figure 4 - Google Earth aerial imagery of the subject lands (September 2006)  
illustrating the extent of established orchard plantings within the eastern side of Lot 100, 

which now forms the western side of Lot 101 

 

Figure 5 - Council’s aerial imagery of the subject property (2007) 
illustrating established orchard infrastructure within the relevant area 
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The increase in the size of the dwelling envelope is minor. A comparison between the currently 
registered envelope (shown in red) and the proposed adjusted envelope (shown in black) is 
depicted below. 

 

Figure 6 - proposed building envelope adjustment 

ENVIRONMENTAL PLANNING ASSESSMENT 

Section 4.55 Modification of consents - generally 

Section 4.55(2) of the EP&A Act 1979 states that a consent authority may, on application being 
made by the applicant or any other person entitled to act on a consent granted by the consent 
authority and subject to and in accordance with the regulations, modify the consent if: 

(a) it is satisfied that the development to which the consent as modified relates is substantially 
the same development as the development for which consent was originally granted and 
before that consent as originally granted was modified (if at all). 

Comment: The proposed modification does not alter the approved two lot subdivision in terms of 
the number of lots, configuration or boundaries. The original consent related solely to the 
subdivision of the land, with the Property Management Plan (PMP) submitted as supporting 
information to demonstrate the potential for ongoing productive agricultural use and to satisfy 
relevant planning objectives at the time. 

The updated PMP seeks to correct a drafting error regarding the documentation of orchard areas 
within Lot 101. However, this amendment has no material effect on the consent itself, as orchard 
activities in this location were permissible without consent at the time and are not contingent 
upon the mapped PMP boundaries. Similarly, the reduction in the documented orchard area does 
not raise any planning concern in terms of meeting the previous objectives, as the proposed 
orchard size remains consistent with industry standards for commercial cherry orchards (see NSW 
DPI Cherry Industry Situational Analysis Report, 2021), which typically comprise less than 10ha. 
The proposed configuration will satisfy the threshold for commercial viability and the intent of the 
original consent. 
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For context, a 10ha orchard was not necessary to demonstrate compliance with the relevant 
planning objectives. Advice from the Department of Primary Industries at the time indicated that a 
minimum of 6.1ha of orchard was sufficient to support a sustainable commercial horticultural 
enterprise, which also represented the threshold at which a dwelling could be considered 
necessary to support management of the land. 

Accordingly, the proposed modification does not alter the nature, scope, or intent of the original 
approval and is therefore considered to be substantially the same development as that for which 
consent was originally granted. 

(b) it has consulted with the relevant Minister, public authority, or approval body (within the 
meaning of Division 4.8) in respect of a condition imposed as a requirement of a concurrence 
to the consent or in accordance with the general terms of an approval proposed to be 
granted by the approval body and that Minister, authority or body has not, within 21 days 
after being consulted, objected to the modification of that consent. 

Comment: The original application was integrated development under the Rural Fires Act 1997. 
In accordance with Clause 109 of the Environmental Planning and Assessment Regulation 2021, 
notification of the proposed modification was provided to the NSW Rural Fire Service. The Rural 
Fire Service subsequently issued a Bush Fire Safety Authority under Section 100B of the Rural Fires 
Act 1997, confirming that the proposal complies with all applicable bushfire safety requirements. 
The authority was issued without conditions. 

The Department of Primary Industries (DPI) was consulted as part of the assessment process, 
although not as a statutory referral authority for this modification. DPI previously had a formal 
role in endorsing the original Farm Plan as part of the initial development application; however, 
for the current modification its involvement is advisory only. 

DPI’s submission made the following key points for Council’s consideration: 

• DPI notes that the proposal seeks to reduce the required orchard area for a dwelling from 
10ha to 6.5ha, and states there is no site-specific evidence provided to show improved 
outcomes for productivity or environmental management. 

• DPI is concerned that approving the reduced orchard size, without demonstrated 
justification, increases the risk that the property will be used as a lifestyle lot, contrary to 
the original intent of the approval. 

• DPI considers the modification could set an undesirable legal precedent for further 
fragmentation of productive agricultural land and enable future boundary adjustments or 
creation of undersized lots. 

• DPI also questions the need for the significant increase in the dwelling envelope area, 
noting that no detailed justification has been supplied. 

• Overall, DPI concludes that the application, without the approved 10ha orchard, would not 
be ‘substantially the same development’ as originally approved and does not support the 
modification on this basis. 
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In response to the above: 

• The applicant has furnished documentary evidence, including recent yield data and 
business case information, demonstrating ongoing commercial orchard production. The 
submitted material provides that 5.5ha of the site are currently planted, with a proposed 
increase to 6.5ha, and the orchard is managed at a density of approximately 2,109 trees 
per hectare. This figure exceeds the density contemplated under the original approval, 
being 600 trees per hectare. 

• Actual yield data for the years 2021-2023 confirm annual productivity in the range of 
12,162 kg/ha to 15,231 kg/ha, which substantially exceeds the yield estimates provided 
in the 2006 business case for a 10ha orchard (6,375 kg/ha). The increased productivity is 
attributed to the adoption of modern orchard management practices. 

• The information provided demonstrates that, on the evidence, the property is managed 
and operated as a genuine commercial horticultural enterprise. There is no material 
before Council to suggest any intention or likelihood of transition to a lifestyle lot. 

• The modification does not propose, nor would it facilitate, additional subdivision or 
boundary adjustment. The dwelling entitlement remains explicitly linked to the 
establishment and maintenance of a viable horticultural operation. 

• The original consent did not require a 10ha orchard as a pre-condition for a dwelling; the 
relevant threshold has always been 6.1ha, as documented in previous DPI advice dated 
15 March 2007. 

• The proposal aligns with industry practice, as outlined in the NSW DPI Cherry Industry 
Situational Analysis Report (2021), which confirms commercial viability is commonly 
achieved on orchards less than 10ha. 

• The increase in the size of the dwelling envelope is minor (refer to Figure 6). 

• On the material provided, Council staff are satisfied that the application maintains the 
intent and objectives of the original consent, supports ongoing productive use of the 
land and satisfies the requirements of Section 4.55 of the Act. 

(c) it has notified the application in accordance with: 

(i) the regulations, if the regulations so require, or 

(ii) a development control plan, if the consent authority is a council that has made a 
development control plan that requires the notification or advertising of applications for 
modification of a development consent 

Comment: The application was not required to be notified under the Environmental Planning and 
Assessment Regulation 2021 or Council’s Community Participation Plan 2023. However, 
notification was undertaken on a discretionary basis due to ongoing complaints raised by an 
adjoining neighbour. The application was publicly notified for a period of 14 days in accordance 
with Council’s established notification procedures. 
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(c) it has considered any submissions made concerning the proposed modification within any 
period prescribed by the regulations or provided by the development control plan, as the case 
may be. 

Comment: All submissions received during the public notification period, as well as a 
supplementary submission received outside the formal exhibition period, have been duly 
considered in the assessment of the proposed modification under the heading “Any submissions 
made in accordance with the Act s4.15”.  

In addition, Section 4.55(3) of the EP&A Act 1979 provides that: 

(3) In determining an application for modification of a consent under this section, the consent 
authority must take into consideration such of the matters referred to in Section 4.15(1) as 
are of relevance to the development the subject of the application. 

Comment: The relevant matters under Section 4.15(1) of the Environmental Planning and 
Assessment Act 1979 have been identified and addressed in this assessment report as they relate 
to the proposed modification. 

Section 1.7 - Application of Part 7 of the Biodiversity Conservation Act 2016 and Part 7A of the 
Fisheries Management Act 1994 

Section 1.7 of the EP&A Act identifies that Part 7 of the Biodiversity Conservation Act 2016 (BC Act) 
and Part 7A of the Fisheries Management Act 1994 have effect in connection with terrestrial and 
aquatic environments. 

Pursuant to Section 7.17 of the BC Act, applications for a modified consent are subject to 
biodiversity assessment and offsets as required under Part 7 of that Act. The BC Act requires the 
biodiversity offset scheme entry requirements to be applied to modification applications based on 
the ‘as modified’ project. 

The Biodiversity Offset Scheme does not apply to the modified development. 

Section 4.15 of the Environmental Planning and Assessment Act 1979 

Section 4.15(1) of the EP&A Act 1979 provides that in determining a development application, a 
consent authority is to take into consideration such of the following matters as are of relevance to 
the development the subject of the development application: 

S4.15(1)(a)(i) Provisions of any environmental planning instrument 

Orange Local Environmental Plan 2011 

The initial development was approved under the provisions of Orange Local Environmental Plan 
2000. The subject lands were zoned Zone 7 (Water Supply Catchment zone), now 
C3 Environmental Management under the current planning framework. The proposed 
development is defined as subdivision, consent for which was permissible under Clause 73(1) of 
the former LEP. The applicant is seeking to modify the terms of the existing development consent. 
The development, as modified, remains consistent with the aims of the plan and the objectives of 
the zone, as well as the relevant considerations applied at the time of the original consent. 
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Section 4.55(4) of the Environmental Planning and Assessment Act 1979 provides that the 
modification of a development consent is not the granting of development consent. Accordingly, 
there are no provisions of Orange Local Environmental Plan 2011 that apply to this modification 
application. This includes all current clauses relating to the ‘grant development consent’ under 
Parts 4, 5 and 7 (ie those clauses triggered when the consent authority is asked to grant 
development consent, not to modify an existing consent). 

State Environmental Planning Policies 

A number of State Environmental Planning Policies (SEPPs) apply to the land; however, no SEPPs 
are specifically relevant to the assessment of this modification application. 

s4.15(1)(a)(ii) Provisions of any draft environmental planning instrument that has been placed 
on exhibition 

The modified development is not contrary to any matter contained in the draft plans currently on 
exhibition. 

s4.15(1)(a)(iii) provisions of any development control plan 

The original application was assessed in accordance with Orange DCP 2004, which remains 
applicable to the subject land. Section 6.3 applies to horticulture lots between 16 and 40ha and 
sets out the following requirements: 

1. The land is used either for an existing horticultural/viticultural enterprise or arrangements 
have been made to the satisfaction of the Council to provide for the establishment of such an 
enterprise.  

2. The development promotes sustainable agriculture. 

3. The works have been carried out on vacant land in accordance with the approved Farm Plan 
prior to erection of any dwelling house.  

4. Applications provide information demonstrating, to the satisfaction of Council, that the land 
is capable of sustaining horticulture or viticulture in accordance with a professionally 
prepared Farm Plan (Refer to Part 6.8). 

5. Applications identify suitable house sites with adequate separation from agricultural 
activities or other primary industries (refer below for information on buffers).  

6. Development applications demonstrate a house site or sites suitable for building, on-site 
sewage-management systems free from contamination and a clear distance from creeks, 
natural drainage depressions and flow lines.  

7. Suitable access to a public road is provided.  

8. The number of accesses to a main road are not increased 
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Having regard to the requirements outlined above, the following observations are made in respect 
of the subject application. 

The land continues to be used for commercial orchard production. The updated Property 
Management Plan (PMP) submitted in support of this modification demonstrates that the orchard 
operation has changed from the original broader planting pattern to a more compact 
configuration. Although the total area planted to orchard has reduced from the initially proposed 
10ha to now 6.5ha (35% decrease), evidence submitted with the application demonstrates 
increased productivity per hectare and projected yields above those presented in the original 
business case. The applicant has adopted modern rootstocks, including Gisela and Krymsk, which 
are referenced in the NSW DPI Cherry Industry Situational Analysis Report (2021) as suited to this 
form of commercial orchard production. According to the application, yields under the previous 
10ha model averaged around 6,375 kg/ha (total approximately 63,570 kg per annum), whereas 
recent seasons have reported yields of 12,162–15,231 kg/ha, with projections up to 18,527 kg/ha 
when plantings mature and completion of the planting program is achieved. 

The reduction in orchard area does not give rise to any planning concern in terms of meeting the 
DCP objectives, as the proposed size remains consistent with industry standards for commercial 
cherry orchards (NSW DPI, 2021), which typically comprise less than 10ha. The proposed 
configuration meets the threshold for commercial viability. For context, a 10ha orchard was never 
required to demonstrate compliance with the planning objectives. Advice from the Department of 
Primary Industries at the time indicated that a minimum of 6.1ha, representing an additional 2.2ha 
above the existing 3.9ha, was sufficient to support a sustainable horticultural enterprise, which 
also represented the threshold for considering a dwelling necessary for ongoing management. 

Ongoing investment in orchard infrastructure, including irrigation, protective netting and plant 
improvements, addresses the DCP’s objectives for sustainable agriculture, meaning that the land 
remains in genuine, ongoing and economically viable horticultural use and, on this basis, there is 
no concern that the site will transition to a lifestyle lot. Additional plantings to achieve at least 
6.1ha will need to be completed prior to consideration of any dwelling. At the subdivision stage, 
the application satisfies the relevant requirements, including the identification of a suitable house 
site and appropriate separation from environmental features. The previous assessment in relation 
to the building envelope and waste disposal area remains applicable, with the minor change to the 
building envelope not altering the original planning considerations or conclusions. 

There are no changes to the approved subdivision layout. Suitable access to a public road is 
provided, and the number of accesses to the main road is not increased. 

THE LIKELY IMPACTS OF THE DEVELOPMENT s4.15(1)(b) 

The impacts of the modified proposal are generally consistent with those considered for the 
original development.  

THE SUITABILITY OF THE SITE s4.15(1)(c) 

Council has previously determined that the site is suitable for the proposed development. There 
are no aspects of the site to indicate that it would be unsuitable to accommodate the modified 
development. 
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ANY SUBMISSIONS MADE IN ACCORDANCE WITH THE ACT s4.15(1)(d) 

The proposed development was notified under the provisions of the Community Participation 
Plan. The application was advertised for the prescribed period of 14 days. Upon completion of the 
notification period, one submission was received. Additionally, a supplementary submission was 
received from the same party outside the formal exhibition period. The issues raised in these 
submissions are outlined below, together with an assessment response. 

Submission 1 

Issue 1: That Orange City Council confirm that the high-density orchard plantings (ie non- 
traditional orchard) and thus all associated infrastructure, and activities implemented in relation 
to it on 1040 Pinnacle Road since 2010 were a prohibited development under the Orange Local 
Environmental Plan (LEP) 2000 in 2007. 

Assessment Response: It is important to note at the outset that the original development consent 
did not seek approval for orchard operations but only for subdivision of the land. The consent 
authority’s role was limited to ensuring that the resulting allotments could be used for agricultural 
purposes, comprising horticulture or viticulture, rather than assessing any specific horticultural 
enterprise. For clarity, orchards were defined as “agriculture” under the former LEP and, pursuant 
to Clause 71(2)(a) of Zone 7 (Water Supply Catchment) was a permitted use that did not require 
development consent at the relevant time. 

The objection, however, proceeds on the erroneous premise that the original consent extended to 
orchard operations and that those operations should have been assessed against the Plan’s 
“intensive horticulture” criteria. It suggests that the orchard would have been prohibited or 
subject to a more onerous approval pathway under the former LEP. 

An examination of the Plan’s definitions makes clear that “intensive horticulture” applies only to 
operations conducted in artificial or indoor environments such as hydroponic systems, 
greenhouses or other controlled-environment facilities and expressly excludes orchards and 
vineyards using traditional agricultural practices. In contrast, an orchard grown outdoors in soil 
remains fundamentally within the scope of a traditional orchard, even if it employs modern 
horticultural techniques. 

Specifically, the former LEP defines “intensive horticulture” as “a building or place used for the 
artificial propagation or growing of plants, other than orchards or vineyards using traditional 
agricultural practices, including (a) hydroponics or (b) indoor plant growing”. This language clearly 
distinguishes genuinely “artificial” or “indoor” cultivation from soil-based, open-field production. 
The qualifier “traditional agricultural practices” must therefore be read expansively to encompass 
all soil-based, open-field techniques, regardless of their modern sophistication, so long as they do 
not involve enclosed or climate-controlled structures. 

Techniques such as drip or micro-sprinkler irrigation, the use of dwarf rootstocks for canopy 
management, close-row planting to maximise land use efficiency and protective netting to guard 
against hail or birds etc are industry standard for outdoor orchards. These innovations merely 
refine the way trees are grown in natural soil under ambient conditions; they do not create the 
artificial propagation environments (for example, greenhouses or hydroponic benches) that the 
former LEP intended to capture as “intensive.” Consequently, any outdoor orchard operations 
using these field-based methods remain firmly within the “orchards” exception and outside the 
scope of “intensive horticulture”. 
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To be clear, the statutory interpretation of “other than orchards or vineyards using traditional 
agricultural practices” means that those types of operations are specifically excluded from the 
definition of “intensive horticulture.” In other words, the LEP carves out or makes an exception for 
soil based outdoor orchards and vineyards, even where they employ modern management 
techniques. 

Protective netting or shade cloth, while capable of reducing external risks, does not enclose trees 
within a climate-controlled building or place. The orchard remains exposed to natural light, 
temperature fluctuations and wind, and tree roots remain in the earth rather than in a hydroponic 
medium or sealed substrate. The absence of structural enclosures, artificial lighting or nutrient 
baths distinguishes it unequivocally from greenhouse or indoor growing scenarios. 

In summary, while the proponent has described the modified proposal as “high density”, this does 
not characterise it as “intensive horticulture” in the context of the former LEP. All of the 
techniques employed, outdoor planting in soil, modern irrigation, compact spacings, netting and 
canopy management, are consistent with evolving outdoor orchard agriculture and are specifically 
exempted by the former LEP definition. Accordingly, the clear statutory interpretation of the 
former LEP, read in its proper context and alongside established industry practice, confirms that 
the subject orchard did not qualify as “intensive horticulture” and was therefore a permissible 
without consent use under that Plan. 

It bears emphasising that the original consent related solely to subdivision; no approval was ever 
sought or required for orchard operations. The consent authority’s only task was to confirm that 
the new lots could be used for agriculture, comprising horticulture or viticulture. Orchards were 
defined as “agriculture” under the former LEP and, by operation of Clause 71(2)(a) in Zone 7 
(Water Supply Catchment), and were permitted without development consent. 

Issue 2: That Orange City Council determine that the high-density orchard plantings (ie non-
traditional orchard) and all associated infrastructure, and activities implemented in relation to it 
on 1040 Pinnacle Road since 2010 were not covered by the original DA approval in 2007 
(DA 149/2007(1)) and are in fact unapproved. 

Assessment Response: The consent for DA 149/2007(1) was granted solely for subdivision, with 
the consent authority’s statutory function confined to being satisfied that the resultant lots could 
be used for agriculture, comprising horticulture or viticulture, that appropriate arrangements were 
in place for the productive use of the land and that the subdivision would not diminish agricultural 
potential, pursuant to Clause 31(3) of the former Orange Local Environmental Plan 2000. 

The definition of “agriculture” in the Orange Local Environmental Plan 2000 provides “the 
cultivation of pasture or crops, including cereals, fruit and vegetables and flowers… for commercial 
purposes”. On its ordinary and natural reading, the establishment and operation of an orchard for 
fruit production falls squarely within this definition. Associated activities such as planting, 
irrigation, spraying and supporting infrastructure (eg netting, trellising) are incidental to and part 
of the agricultural use. 
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The Property Management Plan (PMP) submitted in support of the application was submitted to 
demonstrate the suitability of the land for ongoing productive agricultural use and does not 
constitute, nor operate as, a separate instrument of statutory approval for activities otherwise 
permitted without consent under the planning controls. It should also be noted that the 
Restriction-as-to-User registered on the title referencing the Property Management Plan, imposed 
as a condition of consent, functions solely as an additional mechanism to secure that the land 
continues to be used for agricultural purposes, and not for non-agricultural uses such as lifestyle 
occupation. It does not confer, endorse, or condition the carrying out of particular activities 
otherwise permitted as agriculture within the meaning of the former LEP. 

Issue 3: Determine that a new development application process is required to seek consent for the 
"intensive plant agriculture" implemented since 2010 without consent on 1040 Pinnacle Road. 

Assessment Response: As established in the responses to Issues 1 and 2, the original consent 
pertained only to the subdivision of land. At the relevant time, the activities/use in question would 
have been properly characterised as agriculture within the meaning of the Orange Local 
Environmental Plan 2000, and did not require further consent unless they constituted “intensive 
horticulture,” which has already been addressed and found not to apply. 

It is acknowledged that, following the introduction of the current Orange Local Environmental Plan 
2011 in 2012, agriculture involving orchard establishment may now require development consent 
as ‘intensive agriculture’ within the relevant zone. However, the objection must be assessed in 
accordance with the planning controls that were in force at the time the activities commenced. 
The lawfulness of those activities is determined by reference to the former LEP 2000. If the 
orchard activities were lawfully commenced under those controls, at a time when consent was not 
required, they are protected by continuing use rights pursuant to the Environmental Planning and 
Assessment Act 1979. The fact that consent may now be required for similar activities under the 
current LEP does not retrospectively render the earlier, lawfully established orchard operations 
unlawful. 

Issue 4: Reject outright the concept of a "Drafting Error" existing in the current Property 
Management Plan maps 

Assessment Response: It is accepted that the mapping in the original Property Management Plan 
(PMP) did not provide a complete or precise account of orchard-related land use in the western 
portion of Lot 101 at the relevant time (refer to Figures 4 and 5). The documentary and site 
evidence establishes that orchard activity did in fact occur in this area, notwithstanding any 
subsequent changes in planting or land management. The use of the area for orchard activities 
was entirely permissible under the planning controls in force and does not give rise to any breach, 
deficiency, or question of unlawfulness by reason of a mapping error in supporting 
documentation. 

It must be emphasised that the purpose and effect of a PMP is to demonstrate the ongoing 
suitability of the land for productive agriculture under Clause 73(1) of the former LEP 2000. The 
PMP and its maps were not intended to serve as binding limitations on the location, form, or 
nature of orchard operations, nor do they fetter the lawful conduct of agriculture on the land 
which was permitted without consent at the relevant time. As such, the presence of a drafting 
error in the PMP mapping is not material to the planning assessment, and has no bearing on the 
continued lawful use of the property for agricultural purposes. 
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Issue 5: Determine that a new Property Management Plan (PMP) and associated maps need to be 
prepared to support the new development application for the change to High- density/non-
traditional orcharding on 1040 Pinnacle Road. 

Assessment Response: The purpose of the relevant LEP clauses at the time of subdivision was to 
ensure that new allotments were capable of ongoing, productive agricultural use in the form of 
horticulture or viticulture, and not merely created for lifestyle or non-productive purposes. The 
information submitted with this application, together with a recent inspection of the site, 
demonstrates that the property is being operated as a genuine horticultural enterprise. 

Specifically, the updated documentation and detailed production figures provided by the applicant 
show that, although the total orchard area has reduced from 10ha to 6.5ha, the adoption of 
compact plantings, improved varieties and modern horticultural practices has resulted in 
significantly higher yields, earlier production, better fruit quality and improved economic viability. 
The current business operation is producing over double the yield per hectare compared to the 
original business case - an increase from 6,375 kg/ha to more than 15,000 kg/ha, with projections 
exceeding 18,000 kg/ha as the new plantings reach full productivity. This is a 191% increase from 
the original plan, demonstrating a substantial enhancement in productive capacity. 

Furthermore, the level of capital investment in protective infrastructure, irrigation and orchard 
management confirms the ongoing commercial intent of the operation and the property’s 
function as a genuine primary production enterprise, rather than a lifestyle holding. These facts 
directly address the statutory objective that the allotment support long-term, sustainable 
horticultural use. The economic performance and ongoing investment provide strong evidence 
that the planning objectives and requirements of the former LEP are fully satisfied. 

Issue 6: Ensure that the approved orchard areas and vegetative buffers are designed in 
compliance with the RFS requirements documented in "Planning for Bush Fire Protection" 2019. 

Assessment Response: Section A1.10 of Planning for Bush Fire Protection 2019 and AS 3959 
specify that low-threat vegetation, including but not limited to orchards, cultivated crops and 
comparable horticultural uses, is expressly excluded from classification as bushfire hazard for the 
purposes of statutory bushfire assessment. It follows that orchard areas and any associated 
vegetative buffers do not attract additional bushfire protection requirements under PBP 2019. 

In accordance with statutory requirements, proposals for subdivision on bushfire prone land must 
obtain a Bush Fire Safety Authority from the NSW Rural Fire Service. The matter was referred to 
the Rural Fire Service, which subsequently issued a Bush Fire Safety Authority under Section 100B 
of the Rural Fires Act 1997, confirming that the proposal complies with all applicable bushfire 
safety requirements. The authority is now issued without any conditions. 

Issue 7: Reject the proposed design of the buffer and the use of Leyland Cypresses as the buffer 
species. 

Assessment Response: It is recognised that the PMP includes a commitment to establish some 
buffer plantings as a measure to address potential amenity impacts. However, the objection to the 
design of the buffer and the use of Leyland Cypress is based on a misunderstanding of Section 6.5 
of the Orange Development Control Plan (DCP) 2004. Properly construed, the DCP does not 
impose an obligation on agricultural land uses to provide vegetative buffers to existing dwellings 
on adjoining land, given that such uses did not require consent and therefore were not subject to 
DCP assessment. Rather, Section 6.5 addresses circumstances where new residential development 
is proposed adjacent to existing agricultural operations, placing the onus on residential 
developments to mitigate potential land use conflicts.  
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This interpretation is consistent with the policy intent which was clearly designed to protect 
agricultural operations from reverse amenity claims1. Accordingly, the proposed buffer design and 
the selection of Leyland Cypress are not matters governed by the DCP, nor does the DCP preclude 
the use of particular species where buffer planting is provided voluntarily, as is the case here. 
No further statutory obligation arises under the DCP or any other planning instrument to require a 
different or additional buffer beyond that already committed to and detailed in the PMP. 

It is also noted that significant trees have been removed from the objector’s property in the north-
eastern corner, which would have otherwise contributed to screening and amenity in this location. 

Issue 8: That Orange City Council consider the validity of the house dwelling approval on 1040 
Pinnacle Road. 

Assessment Response: The approval granted under DA 149/2007(1) related exclusively to the 
subdivision of the land under Clause 31(3) of the former Orange LEP 2000. That approval identified 
a building envelope to facilitate a potential future dwelling, as contemplated by Clause 35(2)(b). 
Under these provisions, subdivision approval was contingent upon the consent authority being 
satisfied that the allotment would be used for productive and sustainable horticulture or 
viticulture. The grant of any future dwelling approval would require the consent authority to be 
satisfied that the land has been developed and is being used for sustainable horticultural or 
viticultural enterprises. 

At the time the subdivision was considered, the Department of Primary Industries advised that a 
dwelling was not warranted until at least an additional 2.2ha of orchard area had been 
established, in addition to the existing 3.9ha (6.1ha in total). This orchard area requirement was 
imposed as a substantive precondition to any future dwelling consent, ensuring the land would be 
demonstrably developed and managed for genuine horticultural production. The purpose of this 
requirement was to maintain agriculture as the dominant land use, and to preclude the possibility 
of the land being subdivided and subsequently used as a lifestyle allotment without substantial 
and ongoing investment in primary production. The proponent has not yet made any application 
for a dwelling on the land. Council will need to assess at that time, whether the land is being used 
in accordance with the requirements of the planning controls then in force. 

Furthermore, the introduction of the Orange Local Environmental Plan 2011 (commenced 
24 February 2012) does not operate retrospectively and has no bearing on the permissibility of a 
dwelling arising from the original, lawfully granted subdivision. Clause 4.2A(3)(c) of the current LEP 
expressly preserves the right to seek consent for a dwelling where subdivision consent was 
granted prior to the commencement of the current Plan and a dwelling would have been 
permissible under the former controls. The reference to Clause 4.2B of the current LEP, which 
applies to rural subdivision for intensive plant agriculture under the current planning framework, 
does not apply in this context as the subject land was not created by, nor does it rely upon, 
subdivision consent under that clause. 

For completeness, whether the existing agricultural activity would now fall within the definition of 
“intensive plant agriculture” under the current planning controls does not affect the permissibility 
of a dwelling on this land. The subdivision and any future dwelling application are governed by the 
requirements of the former LEP 2000 and the existing lawful use of the land. 
  

 
1 Situations where the encroachment of more sensitive land uses, such as housing, lifestyle lots etc, into the areas of established industries or 
agricultural activities results in objections to typical impacts like noise, dust, or odour, and may lead to unreasonable or commercially unviable 
constraints being imposed on the existing long-standing use. 
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Accordingly, the subdivision approval contemplated the potential for a future dwelling, subject to 
further application and satisfaction of the statutory requirements at the relevant time. 

Issue 9: That the Council provides a statement of how it will enforce that the changes approved by 
this process are implemented by the applicant. 

Assessment Response: No evidence has been presented to substantiate the claims of ongoing 
breach or failure to comply with conditions to date. Council retains all statutory enforcement 
powers under the Environmental Planning and Assessment Act 1979 to address any non-
compliance if needed. 

Issue 10: That Council confirms that it has policies in place to ensure that impacted rural 
residential neighbours in the future are included in any planning processes like this so that they 
are fully aware of their rights and don't go through what we have. 

Assessment Response: Prospective purchasers are responsible for undertaking their own due 
diligence prior to acquiring land in rural areas, or any land in fact. 

It is also relevant to note that the NSW Right to Farm Policy recognises the primacy of agricultural 
production in rural zones and establishes that persons residing or purchasing property in these 
areas are expected to accept the ordinary, reasonable impacts associated with legitimate 
agricultural activities. The policy explicitly seeks to protect agricultural enterprises from 
unreasonable complaints regarding normal farming operations, provided those operations are 
conducted lawfully. 

As established in the preceding assessment, the activities undertaken on the subject land are 
lawful and were permissible without the need for development consent at the time they were 
commenced. These activities are further protected as continuing uses under the Environmental 
Planning and Assessment Act 1979. The present application relates solely to the subdivision of 
land and not to the approval of agricultural activities themselves. Concerns relating to matters 
such as noise, spray drift, or similar impacts are not planning considerations for the assessment of 
this application; these are dealt with, if necessary, under separate legislation by the appropriate 
regulatory authority. 

However, such consequences are inherent and anticipated aspects of rural living and are 
reasonably to be expected in a zone where agricultural production is both permitted and 
encouraged. The proper expectation for rural residential neighbours, especially those on lifestyle 
lots, is to acknowledge and accept the realities of living within an active agricultural landscape. 

Notwithstanding, it is noted that the Right to Farm Policy encourages adjoining landowners to 
communicate and develop an understanding of what it means to be a ‘good neighbour’, including 
discussing major proposed changes in land use, informing neighbours about the timing of 
occasional operations that could cause short-term amenity impacts etc. However, Council is not 
responsible for mediating private disputes or undertaking neighbour-to-neighbour 
communications. The proponent is, however, encouraged to establish a protocol that outlines the 
practices and engagement procedures that would be entered into with nearby neighbours that 
would genuinely be followed when the carrying out of farming activities in close proximity to 
dwellings.   
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Submission 2 

Issue 1: Non-compliance with the General Terms of Approval and Restriction-as-to-User. 

Assessment response: The general terms cited in the Notice of Determination such as ‘to prevent 
the proposed development having a detrimental effect on adjoining land uses’ do not impose 
standalone obligations or create new operational requirements beyond those established by the 
explicit conditions of consent. These terms articulate the objectives underpinning the imposition 
of conditions but do not, in themselves, operate as independent conditions or grounds for 
enforcement action. 

The PMP and restriction on the title were imposed to ensure the land remains in genuine, 
productive agricultural use, consistent with the objectives of the original subdivision consent. 
Ongoing compliance is maintained so long as the land continues to be actively managed for 
horticulture. 

Issue 2: The conversion of areas described in the original planning report and PMP as ‘grazing’ or 
‘non-productive’ land to orchard use is inconsistent with the subdivision approval. 

Assessment response: The references in the original planning report and PMP to ‘grazing’ or ‘non-
productive’ land do not operate to prohibit the conversion of that area to orchard, nor do they 
indicate any intention to preclude agricultural use of those lands. The PMP is not a restrictive 
instrument; it serves to demonstrate the ongoing capacity for agricultural production but does not 
‘sterilise’ specific areas from being brought into horticultural use. 

Despite the statements in the original planning report, Figures 4 and 5 confirm that the area in 
question was in fact developed and used for orchard purposes. Throughout the relevant period, 
agricultural activities, including the establishment of new orchard plantings, were permitted 
without development consent. Accordingly, any part of the property not previously identified as 
orchard in the PMP could lawfully be brought into agricultural use without breaching the 
subdivision consent or the Orange LEP 2000. Notwithstanding the above, the proponent is seeking 
to rectify what is considered as a drafting error for completeness as part of this application. 

Issue 3: Visual Impacts 

Assessment Response: It is important to reiterate that the assessment and approval of 
DA 149/2007(1) pertained solely to the subdivision of the land. The planning report clearly states 
that “the proposed subdivision itself will not generate an adverse visual impact”. This finding 
applies specifically to the subdivision layout, not to any future agricultural use, which was 
permissible without consent and expected within the zone at the time and thus did not form part 
of the assessment. 

Notwithstanding the above, the site is located within a zone where horticulture is a long-
established and supported land use. Infrastructure such as netting, trellising, irrigation systems 
and sheds are common and necessary features of such operations. Their presence is not unusual, 
nor is it considered visually adverse within this context. The zone is not intended to provide a 
residential or lifestyle amenity. Those who choose to live in such locations must accept the visual 
reality of working farms. 
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Issue 4: Approval is for new areas to be planted but no replanting of existing orchard. 

Assessment Response: There is no planning requirement that prevents replanting of existing 
orchard areas. In the event that additional plantings are now proposed the applicant would be 
obliged to obtain development consent under the current LEP controls. 

Issue 5: The current operations area/farm office was meant to only be a single storage shed. 

Assessment Response: The existence and use of multiple sheds on the subject land are ancillary to 
the primary purpose of horticulture. Their presence does not constitute a separate “rural industry” 
or otherwise trigger the need for additional development consent for use, as the use remains 
functionally and physically subordinate to the dominant horticultural use of the site. Any new farm 
sheds either constructed or proposed to be constructed would, however, need to either satisfy the 
relevant controls that apply to Exempt and Complying under the State Environmental Planning 
Policy or alternatively require a development application if those controls were not met.  

Issue 6: Environmental impacts and water quality 

Assessment Response: The concerns raised about effluent management, chemical runoff, staff 
facilities and clearing of riparian vegetation are noted but are not relevant to the assessment of 
this application to modify the subdivision consent. 

Compliance with LEP Clause 72 (Water Quality Protection Area) was only a consideration for the 
subdivision, not for subsequent land management practices. The subdivision itself did not result in 
the destruction of native riparian vegetation. 

While the PMP included a commitment to rehabilitation, this was not a requirement but rather a 
best practice recommendation. 

Regarding the concern that a significant area of the identified rehabilitation zone is now under 
orchard, records (refer to Figures 4 and 5) confirm that the portion in question was, in fact, always 
used for orchard purposes. 

Issue 7: The DCP should have been used by Council as the standard for the vegetative buffers 
described in the Property Plan and associated maps. 

Assessment Response: This issue has already been addressed in response to Submission 1, Issue 7. 

PUBLIC INTEREST s4.15(1)(e) 

The proposal will not be inconsistent with any policy statement, planning study or guideline that 
has not been considered in this assessment. There are no aspects of the proposal that will be 
contrary to the welfare or well-being of the general public. 

SUMMARY 

The application has been assessed in accordance with Section 4.55(2) of the Environmental 
Planning and Assessment Act 1979. The site remains suitable for the proposed development, is not 
contrary to the public's interest and will not have a significant adverse social, heritage, 
environmental or economic impact. It is recommended that the modification application be 
approved, subject to the recommended modified conditions of consent. 
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2.4 DEVELOPMENT APPLICATION DA 1/2025(1) - 2 CHERRYWOOD CLOSE 

RECORD NUMBER: 2025/1477 
AUTHOR: Anugya Vishwakarma, Town Planner      
  

EXECUTIVE SUMMARY 

Application lodged 24 January 2025 

Applicant/s Developed Pty Ltd 

Owner/s Mr R and Mrs T Bariesheff 

Land description Lot 43 DP 788920 - 2 Cherrywood Close, Orange 

Proposed land use Demolition (tree removal and outbuildings) and Subdivision 
(ten lot Torrens title and new road) 

Value of proposed development $18,700 

Council’s consent is sought for the proposed subdivision of Lot 43 DP 788920 commonly known as 
2 Cherrywood Close, Orange to create ten lots and a new public road. The proposed subdivision 
will also require the demolition of existing outbuildings and structures, removal of certain trees, 
and the relocation of one existing shed to facilitate the creation of the proposed lots.  

The proposed lots are vacant with exception to proposed Lot 101 which contains an existing 
dwelling. The proposed lots are intended to be used for future residential development. The 
application is supported with a Clause 4.6 - Variation of Development Standards - request for a 
variation to the minimum allotment size requirements that apply with respect to proposed lot 102 
and 110. A summary of the proposed lot sizes is shown in the table below: 

LOT AREA  PROPOSED USE 

101 2400m2 Includes one existing building and relocation of existing shed  

102 465m2 Vacant lot (Clause 4.6 variation) (does not meet the Minimum lot 
size (MLS) requirement) 

103 478m2 Vacant lot  

104 475m2 Vacant lot  

105 470m2 Vacant lot  

106 2400m2 Vacant lot  

107  2400m2 Vacant lot 

108 2570m2 Vacant lot 

109 2750m2 Vacant lot 

110 2060m2 Vacant lot (Clause 4.6 variation) (does not meet the Minimum Lot 
Size (MLS) requirement) 
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The proposed development will be carried out in stages: 

Stage Action Proposed Lots 
Created 

Purpose 

1 Initial subdivision Lot 101 
Lot 100 (englobo) 

Lot 101 - excise existing dwelling 
Lot 100 - large englobo lot for future 
subdivision 

2 Subdivision of Lot 100 Lots 102 to 105 
Lot 106 (englobo) 

Lots 102-105 - separate residential 
lots 
Lot 106 - englobo lot for further 
subdivision 

3 Subdivision of Lot 106 Lots 107 to 110 Individual residential lots 

The majority of the subject land is zoned R2 low density residential and is subject to a Minimum 
Lot Size (MLS) of 2400m2. A small section in the north-western corner of the property is zoned R1 
General residential and is subject to a MLS of 400m2. Proposed Lot 102 comprises land subject to 
both 400m2 and 2400m2 MLS requirements. Pursuant to Clause 4.6 of the Local Environmental 
Plan (LEP), a variation to the 2400m2 is required to allow this lot to be created with an area of 
465m2, representing a variation of 80.6%. 

Similarly, proposed Lot 110 does not comply with the 2400m2 MLS, and a Clause 4.6 variation is 
required to permit its creation with an area of 2060m2, resulting in a 14.2% variation. The 
development is subject to the provisions of the Shiralee Development Control Plan 2015, and a 
variation to the Shirlee Master Layout for Area B is required to support the proposal.  

The application was discussed with Council’s Manager City Presentation who confirmed that the 
trees proposed for removal are not considered significant. A condition will be included requiring 
street trees to be planted in front of each lot. The tree species will be chosen by the Manager City 
Presentation and will likely be Eucalyptus Crenulata along the Cherrywood Close frontage to help 
replace the biodiversity and amenity lost from removing one of the existing trees. 

The subject land is identified as bushfire prone land. The proposal represents integrated 
development pursuant to Section 100B of the Rural Fires Act 1997. The applicant provided a 
Bushfire Risk Assessment Report prepared by a qualified consultant to address the specifications 
and requirements of Planning for Bushfire Protection (PBP). Rural Fires Service (RFS) have issued 
General Terms of Approval and a Bushfire Safety Authority for this development. The 
requirements from RFS have been incorporated into the attached Notice of Determination  

The proposed development is advertised development pursuant to Council’s Community 
Participation Plan 2019 and Schedule 1 of the Environmental Planning and Assessment Act 1979. 
At the completion of the exhibition period no submissions had been received. 

As outlined in this report the proposed development is considered to reasonably satisfy the Local 
and State planning controls that apply to the subject land and particular land use. Impacts of the 
development will be within acceptable limit, subject to mitigation conditions. Approval of the 
application is recommended subject to the adoption of the attached Notice of Determination. 
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Figure 1 - locality plan 

Site Description  

The subject land is regular in shape and has a 107.48m frontage to Cherrywood Close which forms 
the northern boundary. Access is provided from Cherrywood Close via a recessed entrance and 
gravel driveway in the north-eastern corner of the subject land. The existing dwelling is located 
near the north-eastern corner and a series of outbuildings and landscaping beds occupy the area 
just to the south of the dwelling. 

Landscaping has been established in the surrounding area of the existing dwelling and includes a 
lawn area, trees, shrubs and garden beds. The property is fenced along all boundaries with rural 
style fencing. The predominant vegetative cover is grass. 

A mix of mostly introduced deciduous and evergreen tree species are located in the vicinity of the 
dwelling and along the northern and eastern boundaries and within the road reserve.  
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Figure 2 - site photos 

DECISION FRAMEWORK 

Development in Orange is governed by two key documents Orange Local Environment Plan 2011 
and Orange Development Control Plan 2004. In addition, the Infill Guidelines are used to guide 
development, particularly in the heritage conservation areas and around heritage items. 

Orange Local Environment Plan 2011 - The provisions of the LEP must be considered by the 
Council in determining the application. LEPs govern the types of development that are permissible 
or prohibited in different parts of the city and also provide some assessment criteria in specific 
circumstances. Uses are either permissible or not. The objectives of each zoning and indeed the 
aims of the LEP itself are also to be considered and can be used to guide decision making around 
appropriateness of development. 

Orange Development Control Plan 2004 - the DCP provides guidelines for development. In 
general, it is a performance-based document rather than prescriptive in nature. For each planning 
element there are often guidelines used. These guidelines indicate ways of achieving the planning 
outcomes. It is thus recognised that there may also be other solutions of merit. All design solutions 
are considered on merit by planning and building staff. Applications should clearly demonstrate 
how the planning outcomes are being met where alternative design solutions are proposed. The 
DCP enables developers and architects to use design to achieve the planning outcomes in 
alternative ways. 

DIRECTOR’S COMMENTS 

This application proposes subdivision of 2 Cherrywood Close, which is in the northern part of 
Shiralee, to create ten residential lots. The proposed subdivision will also require the demolition of 
existing outbuildings and structures, removal of some trees and the relocation of one existing shed 
to facilitate the creation of the proposed lots.  

The existing dwelling on Lot 101 will be retained. The application is supported with a Clause 4.6 - 
Variation of Development Standards - request for a variation to the minimum allotment size 
requirements that apply with respect to proposed Lots 102 and 110. The staff assessment report 
has considered this variation and conclude that it is reasonable.  
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The subject land is identified as bushfire prone land and delays due to this have been significant 
for the applicant. The applicant provided a Bushfire Risk Assessment Report prepared by a 
qualified consultant that addresses the requirements of Planning for Bushfire Protection (PBP). The 
Rural Fires Service (RFS) have issued a General Terms of Approval and a Bushfire Safety Authority 
for this development.  

It is recommended that Council supports the subject development subject to the adoption of the 
attached Notice of Determination.  

LINK TO DELIVERY/OPERATIONAL PLAN 

The recommendation in this report relates to the Delivery/Operational Plan Strategy “11.1 
Encourage and facilitate inward investment to grow the number of new inbound businesses to the 
city”. 

FINANCIAL IMPLICATIONS 

Nil 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil 

RECOMMENDATION 

That Council consents to development application DA 1/2025(1) for Demolition (tree removal 
and outbuildings) and Subdivision (ten lot Torrens title and new road) at Lot 43 DP 788920 - 
2 Cherrywood Close, Orange pursuant to the conditions of consent in the attached Notice of 
Determination. 

FURTHER CONSIDERATIONS 

Consideration has been given to the recommendation’s impact on Council’s service delivery; 
image and reputation; political; environmental; health and safety; employees; stakeholders and 
project management; and no further implications or risks have been identified. 

SUPPORTING INFORMATION / THE PROPOSAL 

Council’s consent is sought for the proposed subdivision of Lot 43 DP 788920 commonly known as 
2 Cherrywood Close, Orange to create ten lots and a new public road. The proposed subdivision 
will also require the demolition of existing outbuildings and structures, removal of certain trees, 
and the relocation of one existing shed to facilitate the creation of the proposed lots.  

The proposed lots are vacant with exception to proposed Lot 101 which contains an existing 
dwelling. The proposed lots are intended to be used for future residential development. The 
application is supported with a Clause 4.6 - Variation of Development Standards - request for a 
variation to the minimum allotment size requirements that apply with respect to proposed Lots 
102 and 110. A summary of the proposed lot sizes is shown in the table below: 

Servicing of all lots with town water, reticulated sewer, inter-allotment stormwater drainage, 
electricity and telecommunications will be required. 
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The development will be carried out in stages as follows:  

Stage   

Stage 1 Stage 1 will involve the creation of proposed Lot 101 which will excise the existing 
dwelling and proposed Lot 100 will be created as an englobo lot for future 
development. The servicing and access works for proposed Lots 100 and 101 are 
proposed to be deferred.  

 

 

Stage 2  Involves the subdivision of englobo Lot 100 to create proposed Lots 102 to 105 as 
separate residential lots; and proposed Lot 106 as an englobo lot. Proposed Lots 
102, 103, 104 and 105 will be created as vacant residential parcels based on an 
MLS of 400m2. 

Proposed Lot 106 will be created as an englobo site for future subdivision to create 
proposed Lots 106 to 110). 

 

Stage 3  Involves the subdivision of englobo Lot 106 to create proposed Lots 106 to 110 as 
vacant residential lots based on a MLS of 2,400m2. 

A new road will be constructed to serve proposed Lots 106 to 110. The new road is 
a cul-de-sac and will form a T-intersection with Cherrywood Close.  
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MATTERS FOR CONSIDERATION 

Section 1.7 - Application of Part 7 of the Biodiversity Conservation Act 2016 and Part 7A of the 
Fisheries Management Act 1994 

Section 1.7 of the EP&A Act identifies that Part 7 of the Biodiversity Conservation Act 2016 
(BC Act) and Part 7A of the Fisheries Management Act 1994 have effect in connection with 
terrestrial and aquatic environments. 

There are four triggers known to insert a development into the Biodiversity Offset Scheme (ie the 
need for a BDAR to be submitted with a DA): 

• Trigger 1: development occurs in land mapped on the Biodiversity Values Map (OEH) 
(clause 7.1 of BC Regulation 2017); 

• Trigger 2: development involves clearing/disturbance of native vegetation above a certain 
area threshold (clauses 7.1 and 7.2 of BC Regulation 2017); or 

• Trigger 3: development is otherwise likely to significantly affect threatened species (clauses 
7.2 and 7.3 of BC Act 2016). 

The fourth trigger (development proposed to occur in an Area of Outstanding Biodiversity Value 
(clause 7.2 of BC Act 2016) is generally not applicable to the Orange LGA; as no such areas are 
known to occur in the LGA. No further comments will be made against the fourth trigger. 
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Figure 3 - Biodiversity Value Map 

The subject land is not identified on the Biodiversity Values Map published under Clause 7.3 of the 
Biodiversity Conservation Regulation 2017 (as shown above). 

 

Figure 4 - Terrestrial Biodiversity 

According to the Terrestrial Biodiversity 2020 mapping dataset (show in Figure 4 above), the 
terrestrial biodiversity is not close to the subject lot. 
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At this stage the proposal is related to demolition (tree removal and outbuildings) and the 
subdivision (ten lot Torrens title and new road). To address matters in relation to tree removal the 
application was referred to the Manager City Presentation. The Manager City Presentation has 
indicated that the trees proposed for removal are not considered significant and is therefore 
supported. A condition will be included requiring street trees to be planted in front of each lot. 
The tree species will be chosen by the Manager City Presentation and will likely be Eucalyptus 
Crenulata along the Cherrywood Close frontage to help replace the biodiversity and amenity lost 
from removing one of the existing trees. 

The proposal involves clearance of native trees which are not significant. As such, the proposal is 
not likely to have an adverse effect on threatened species; endangered ecological community; or a 
critically endangered ecological community or their habitat.  

Overall, management of the proposal can be conditioned to further protect the environmental 
functions and values of the land. The proposal is not expected to disturb the biodiversity structure, 
ecological functions or composition of the land and does not reduce habitat connectivity with 
adjoining sensitive areas. As a result, the biodiversity report is not required in this case. 

Section 4.14   Consultation and development consent - certain bushfire prone land  

(1) Development consent cannot be granted for the carrying out of development for any purpose 
(other than a subdivision of land that could lawfully be used for residential or rural residential 
purposes or development for a special fire protection purpose) on bushfire prone land (being 
land for the time being recorded as bushfire prone land on a relevant map certified under 
Section 10.3(2) unless the consent authority: 

(a) is satisfied that the development conforms to the specifications and requirements of 
the version (as prescribed by the regulations) of the document entitled Planning for 
Bushfire Protection prepared by the NSW Rural Fire Service in co-operation with the 
Department (or, if another document is prescribed by the regulations for the purposes 
of this paragraph, that document) that are relevant to the development (the relevant 
specifications and requirements), or 

(b) has been provided with a certificate by a person who is recognised by the NSW Rural 
Fire Service as a qualified consultant in bushfire risk assessment stating that the 
development conforms to the relevant specifications and requirements. 
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Figure 5 - Bushfire Prone Land Map 

The subject land is currently defined as Bushfire Prone Land. Please note that the subject site 
comprises land identified as Vegetation Category 3 on the City of Orange’s Bush Fire Prone Land 
Map. 

The subject proposal represents integrated development pursuant to Section 100B of the Rural 
Fires Act 1997. Given the nature of the proposal being subdivision the requirements of Clause 4.14 
do not apply in this case. Assessment of bushfire related matters in this case are required to be 
assessed under Clause 4.15 of the Environmental Planning and Assessment Act 1979 (see below 
assessment - Integrated Development for details). 

Section 4.15 

Section 4.15 of the Environmental Planning and Assessment Act 1979 requires Council to consider 
various matters, of which those pertaining to the application are listed below. 

PROVISIONS OF ANY ENVIRONMENTAL PLANNING INSTRUMENT s4.15(1)(a)(i) 

Orange Local Environmental Plan 2011 

Part 1 - Preliminary 

Clause 1.2 - Aims of Plan 

The broad aims of the LEP are set out under Subclause 2. Those relevant to the application are as 
follows:  

(a) to encourage development which complements and enhances the unique character of 
Orange as a major regional centre boasting a diverse economy and offering an attractive 
regional lifestyle, 

(b) to provide for a range of development opportunities that contribute to the social, economic 
and environmental resources of Orange in a way that allows present and future generations 
to meet their needs by implementing the principles for ecologically sustainable development, 
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(d) to manage rural land as an environmental resource that provides economic and social 
benefits for Orange, 

(e) to provide a range of housing choices in planned urban and rural locations to meet 
population growth, 

The application is considered to be consistent with the applicable aims of the plan.  

Clause 1.6 - Consent Authority 

This clause establishes that, subject to the Act, Council is the consent authority for applications 
made under the LEP. 

Clause 1.7 - Mapping  

The subject site is identified on the LEP maps in the following manner: 

Land Zoning Map:  
Land zoned R1 General Residential and R2 Low 
density Residential  

Lot Size Map:  
Minimum Lot Size for R1 zone is 400m2 and R2 
zone is 2400m2 

Heritage Map:  Not a heritage item or conservation area 

Height of Buildings Map:  No building height limit  

Floor Space Ratio Map:  No floor space limit  

Terrestrial Biodiversity Map:  No biodiversity sensitivity on the site 

Groundwater Vulnerability Map:  Groundwater vulnerable 

Drinking Water Catchment Map:  Not within the drinking water catchment 

Watercourse Map:  Not within or affecting a defined watercourse 

Urban Release Area Map: Not within an urban release area 

Obstacle Limitation Surface Map:  No restriction on building siting or construction 

Additional Permitted Uses Map:  No additional permitted use applies 

Flood Planning Map: Not a flood planning area 

Those matters that are of relevance are addressed in detail in the body of this report. 

Clause 1.9A - Suspension of Covenants, Agreements and Instruments 

This clause provides that covenants, agreements and other instruments which seek to restrict the 
carrying out of development do not apply with the following exceptions: 

(a) to a covenant imposed by the Council or that the Council requires to be imposed, or 

(b) to any relevant instrument under Section 13.4 of the Crown Land Management Act 2016, or 

(c) to any conservation agreement under the National Parks and Wildlife Act 1974, or 

(d) to any Trust agreement under the Nature Conservation Trust Act 2001, or 

(e) to any property vegetation plan under the Native Vegetation Act 2003, or 

(f) to any biobanking agreement under Part 7A of the Threatened Species Conservation Act 
1995, or 

(g) to any planning agreement under Subdivision 2 of Division 7.1 of the Environmental Planning 
and Assessment Act 1979. 
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With reference to the above clause Council staff can confirm that there are no specific Covenants, 
Agreements and Instruments registered on Title that apply to the subject development.  

Council’s Technical Services Department have recommended conditions of consent that requires 
the registration of a Section 88B Restriction on Title on proposed Lot 100, Stage 1 where proposed 
Lots 100 and 101 may not be subdivided or further developed, and may not be used for residential 
purposes unless all infrastructure services and contributions on the Cherrywood Close frontage 
are carried out in favour of Orange City Council. A further restriction on title for proposed Lots 
106, 107, 108 and 109 preventing secondary vehicular access from Brabham Way. 

Part 2 - Permitted or Prohibited Development 

Clause 2.1 - Land Use Zones and Clause 2.3 - Zone Objectives and Land Use Table 

The subject site is located within the R1 General Residential and R2 Low Density Residential. The 
proposed development is defined as a Demolition (tree removal and outbuildings) and 
Subdivision (ten lot Torrens title and new road) under OLEP 2011 and is permitted with consent 
for this zone. This application is seeking consent. 

Clause 2.3 of LEP 2011 references the Land Use Table and Objectives for each zone in LEP 2011. 
These objectives for land zoned R1 General Residential and R2 Low Density Residential are as 
follows: 
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Objectives of zone R1 General Residential 

(1) To provide for the housing needs of the community. 

(2) To provide for a variety of housing types and densities. 

(3) To enable other land uses that provide facilities or services to meet the day-to-day needs of 
residents. 

(4) To ensure development is ordered in such a way as to maximise public transport patronage 
and encourage walking and cycling in close proximity to settlement. 

(5) To ensure that development along the Southern Link Road has an alternative access. 

• In relation to the first and second objective, the proposed subdivision will provide for 
the housing needs of the community by increasing the range and opportunity for 
residential accommodation. 

• In relation to the third objective, the proposed subdivision does not reduce the 
potential to provide facilities and services that meet the day-to-day needs of residents. 

• In relation to the fourth objective, the subject land is within an emerging residential 
area that is expected to be serviced by public bus routes, especially as the Shirlee 
Estate develops. 

• None of the proposed lots will obtain access via the Southern Link Road (Brabham 
Way). 

Objectives of zone R2 Low Density Residential 

(1) To provide for the housing needs of the community within a low density residential 
environment. 

(2) To enable other land uses that provide facilities or services to meet the day to day needs of 
residents. 

(3) To ensure development is ordered in such a way as to maximise public transport patronage 
and encourage walking and cycling in close proximity to settlement. 

(4) To ensure that development along the Southern Link Road has an alternative access. 

• The proposed subdivision is consistent with the first objective because the proposed 
lot sizes in this part of the site are reflective of a low-density residential environment. 

• In relation to the second objective, the proposed subdivision does not reduce the 
potential to provide facilities and services that meet the day-to-day needs of residents. 

• In relation to the third objective, the subject land is within an emerging residential 
area that is expected to be serviced by public bus routes, especially as the Shiralee 
Estate develops. 

• None of the proposed lots will obtain access via the Southern Link Road (Brabham 
Way). 

Clause 2.7 - Demolition Requires Development Consent 

This clause triggers the need for development consent in relation to a building or work. This 
requirement does not apply to any demolition that is defined as exempt development. 
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The proposal involves demolition of existing outbuilding and tree removal. These works may only 
be carried out with development consent and the applicant is seeking the consent of Council. The 
demolition works proposed will have no significant impact on adjoining lands, streetscape or 
public realm. Conditions may be imposed in respect of hours of operation, dust suppression and 
the need to investigate for, and appropriate manage the presence of any materials containing 
asbestos. 

Part 3 - Exempt and Complying Development 

The application is not exempt or complying development. 

Part 4 - Principal Development Standards 

Clause 4.1 - Minimum Subdivision Lot Size 

This clause requires the subdivision of land to be equal to or greater than the size nominated for 
the land under the Minimum Lot Size (MLS) Map. 

In relation to this site, the map nominates a MLS of 2,400m2 for the majority of the subject site 
(shaded in red) and 400m2 in the north-western corner of the site (shaded in green). 

 

Figure 6 - Clause 4.6 exemptions to development standards 

Proposed Lot 102 comprises land subject to both 400m2 and 2400m2 MLS requirement. Pursuant 
to Clause 4.6 of the Local Environmental Plan (LEP), a variation to the 2400m2 is required to allow 
this lot to be created with an area of 465m2 (see Figure 6 above). 

Proposed Lot 110 does not comply with the 2400m2 MLS, and a Clause 4.6 is required to permit its 
creation with an area of 2060m2.  
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Clause 4.6 exceptions to development standard 

Council is in receipt of a written request pursuant to Clause 4.6 of the Orange LEP 2011 requesting 
a variation to the Minimum Lot Size development standard. Clause 4.6 allows development 
consent to be granted for development even though the development would contravene a 
development standard. The circumstances relating to the proposed variation are summarised as 
follows: 

• The subject land is zoned R1 General Residential and R2 Low Density Residential under 
Orange Local Environmental Plan 2011 (the LEP). 

• The land zoned R1 General Residential is subject to a Minimum Lot Size (MLS) of 400m2. 
The land zoned R2 Low Density Residential is subject to a MLS of 2,400m2. The majority of 
the proposed lots comply with the relevant MLS; however: 

- Proposed Lot 102 straddles the 400m2 and 2,400m2 MLS zones. Pursuant to Clause 4.6 
of the LEP, a variation of the 2,400m² MLS is sought to allow this lot to be created with 
an area of 465m2. 

- Proposed Lot 110 does not comply with the 2,400m2 MLS. Pursuant to Clause 4.6 of 
the LEP, a variation of the 2,400m2 MLS is sought to allow this lot to be created with an 
area of 2,060m²  

The written request prepared by the applicant has been prepared in accordance with:  

i. The relevant considerations in Clause 4.6 of the LEP.  

ii. The matters in Appendix 3 of the NSW Department of Planning and 
Infrastructure publication Varying Development Standards: A Guide August 2011 (the 
Guidelines). The five-part test referred to in the Guidelines (addressed in Subclass 3). 

Clause 4.6 - Exceptions to development standards establishes the framework for varying 
development standards applying under an LEP. Clause 4.6 of the LEP provides as follows: 
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An address of the above criteria is provided below:  

Subclause (1) and Subclass (2):  

Clause 4.6 provides for flexibility in the application of a planning controls where it can be 
demonstrated that strict compliance is unreasonable and unnecessary. This proposal relies on 
such flexibility to have the development approved at the lot sizes proposed in the DA. The 
proposed variation to the MLS is considered to be justified in this instance. Flexibility in this matter 
will result in a better outcome for and from the development for the reasons outlined in support 
of Subclause (3) below. 
  



PLANNING & DEVELOPMENT COMMITTEE 5 AUGUST 2025 
2.4 Development Application DA 1/2025(1) - 2 Cherrywood Close 

Page 237 

Subclause (3)  

Clause 4.6(3) stipulates that development consent will not be granted unless it can be 
demonstrated that compliance with MLS control of 2,400m2 is unreasonable or unnecessary. The 
applicants submit that strict compliance with Clause 4.1(1) is unreasonable and unnecessary in this 
case for the following reasons: 

• The objectives of the LEP are achieved.  

• The objectives of the R1 and R2 zones are achieved. Objective of MLS addressed in five-part 
tests section) 

• The objectives of Clause 4.1(1) are achieved. (Objective of MLS addressed in five-part tests 
section) 

• There are sufficient environmental planning grounds to support the proposed variation.  

• The development is largely acceptable in terms of the provision of Shiralee DCP 2015. 
(matter has been addressed in Shiralee DCP section) 

Preston CJ in Wehbe v Pittwater Council [2007] NSW LEC 827 outlined five criteria which may 
demonstrate that compliance with a development standard is "unreasonable or unnecessary". The 
criteria are articulated as follows:  

Criteria 1. The objectives of the standard are achieved notwithstanding non-compliance with the 
standard. 

Criteria 2. The underlying objective or purpose of the standard is not relevant to the development 
and therefore compliance is unnecessary. 

Criteria 3. The underlying object or purpose would be defeated or thwarted if compliance was 
required and therefore compliance is unreasonable. 

Criteria 4. The development standard has been virtually abandoned or destroyed by the Council's 
own actions in granting consents departing from the standard and hence compliance 
with the standard is unnecessary and unreasonable. 

Criteria 5. The zoning of the particular land is unreasonable or inappropriate so that a 
development standard appropriate for that zoning is also unreasonable and 
unnecessary as it applies to the land and compliance with the standard would be 
unreasonable or unnecessary. That is, the particular parcel of land should not have 
been included in the particular zone. 

Criteria 6: The objectives of the standard are achieved notwithstanding non-compliance with the 
standard. 

An assessment of each of the above criteria is addressed below: 

Criteria 1 - Objectives of the Minimum Lot Size Standard 

The objectives of the Minimum Lot Size standard are:  

(a) to ensure that new subdivisions reflect existing lot sizes and patterns in the surrounding 
locality,  

(b) to ensure that lot sizes have a practical and efficient layout to meet intended use,  

(c) to ensure that lot sizes do not undermine the land’s capability to support rural development,  
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(d) to prevent the fragmentation of rural lands,  

(e) to provide for a range of lot sizes reflecting the ability of services available to the area,  

(f) to encourage subdivision designs that promote a high level of pedestrian and cyclist 
connectivity and accommodate public transport vehicles. 

Objective (a), the proposed lot sizes generally meet the existing lot sizes and patterns in the 
surrounding locality. 

Objective (b), the proposed lot size and configuration meet their intended use. Each proposed lot 
provides sufficient potential for a future dwelling to be constructed without unreasonable 
constraint in respect of private open space, solar access and generally low-density residential 
amenity. 

Objective (c) and (d) are not relevant to the subject land. 

Objective (e), the proposed variation to the MLS allows for a reasonable number of lots while 
making better use of existing infrastructure and services. 

Objective (f), the variation sought is consistent with the intent of objective f and does not result in 
any adverse impacts. 

Objectives of R1 and R2 are addressed in the section under Clause 2.1 - Land Use Zones. 

Overall, it is considered that the objectives of the standard are achieved despite Lots 102 and 110 
not complying with the MLS. 

Criteria 2: The underlying objective or purpose of the standard is not relevant to the 
development and therefore compliance is unnecessary.  

The underlying objective or purpose of the standard is actually relevant but is not considered to be 
contravened by the proposed variation of the MLS.   

Criteria 3: The underlying object or purpose would be defeated or thwarted if compliance was 
required and therefore compliance is unreasonable. 

The main goal of the MLS standard is not necessarily being undermined by the proposed variation. 
In fact, requiring strict compliance with the 2400m2 MLS could lead to a subdivision that does not 
offer a variety of lot sizes reflecting the ability of services available to the area as encouraged by 
Objective (e) of Clause 4.1. It is considered that the proposal will remain consistent with the other 
objectives of the standard.  

Criteria 4: The development standard has been virtually abandoned or destroyed by the 
Council's own actions in granting consents departing from the standard and hence 
compliance with the standard is unnecessary and unreasonable.  

The development standard cannot be said to be abandoned, however, the planning rules show 
that in some situations it may be appropriate to allow exceptions to this rule.  

• The MLS in the LEP is the main control for subdivision lot sizes. The MLS controls were 
largely informed by the DCP controls. As such, there is an inter-relationship between the 
DCP and the MLS provisions. 

• The Shiralee DCP refers to the potential to vary lot sizes and types (Section 1.8 Exceptional 
Circumstances). If a variation to lot size and type can be justified under the DCP it follows 
that a variation of the MLS may also be contemplated. 
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Criteria 5: Is the zoning of the land unreasonable or inappropriate?  

The zoning of the land is appropriate for the site and proposed development. 

Subclause (3) - Are there sufficient environmental planning grounds to justify contravening the 
development standard? 

Clause 4.6(3)(b) requires sufficient environmental planning grounds to be demonstrated to justify 
a contravention of the development standard. In the circumstances of the case, there are 
considered to be sufficient environmental planning grounds to justify a variation of the 
development standard in this instance. Please note the following assessment.  

• The proposal will satisfy the objectives of the R1 and R2 Residential zones. 

• The proposal will satisfy the objectives of the Minimum lot size standard (MLS).  

• Despite the proposed variation it is considered that the proposed lots are generally 
consistent with the Shiralee Masterplan and its application to this site. The proposal 
confines the 400m2 MLS lots to the north-western section with only a minor variation 
sought where proposed Lot 102 straddles the 400m2 and 2,400m2 MLS boundary. It is to be 
expected that minor adjustments such as this are required from time to time, given that 
many of the zone and MLS boundaries in Shiralee have been drawn at a macro DCP 
concept level, with only limited assessment of the actual site conditions with issues only 
being picked up when a development application is lodged. The remainder of the proposed 
lots will satisfy the 2400m2 MLS with only proposed Lot 110 seeking a variation of this 
development standard. 

• The variation in relation to lot layout and lot size is considered to be relatively minor and 
can be accommodated without disrupting the emerging and planned development pattern 
in the broader Shiralee area. In this regard, proposed Lot 102 generally matches with the 
desired future character of Cherrywood Close. The creation of this lot will enhance the 
small cluster of medium lots that are intended to address this street. Despite being slightly 
less than the 2,400m2 MLS, proposed Lot 110 is consistent with the attributes listed in the 
Large Lot Classification Table in the Shiralee DCP, in terms of dimensions, layout and 
development potential, ensuring consistency with the surrounding subdivision pattern. 

• The variation is affected by the fact that direct access onto Park Road is not desired or 
easily achieved. Park Road is planned as the Southern Feeder Road. Direct access onto the 
Southern Feeder Road (Brabham Way) is discouraged by the objectives of the R2 Low 
Density Residential Zoning, Section 2.119 of State Environmental Planning Policy (Transport 
and Infrastructure) 2021, the Transitional Provisions - Transport Routes and Special Uses 
and Road Zone controls contained within Orange DCP 2004. 

• Having regard to the above point, it is necessary to extend a new road south from 
Cherrywood Close to provide access to proposed Lots 106 to 110. In doing so, it is also 
important to recognise local site conditions while at the same time ensure that a sensible 
lot yield is achieved. Rather than simply include excess land in fewer lots, there is some 
opportunity to create one or two extra lots that are appropriate in the overall pattern. In 
this regard, it is accepted that the proposal will facilitate a more efficient use of resources 
and infrastructure. 
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• There is some opportunity to create one or two extra lots that are appropriate in the 
overall pattern. In this regard, the proposal facilitates a more efficient use of resources and 
infrastructure. The SEE submitted in support of the development has suitably 
demonstrated that non-compliance with the MLS development standard does not give rise 
to unacceptable impacts in the locality.  

Subclause (4)  

Response to Clause 4.6 matters and the objection is well founded and that granting an exception 
to the development standard can be supported in the circumstance of the case.  

Subclause (5)  

The matter contained in Subclause 5 (a) and (b) are addressed under Subclause 3. 

Subclause (6) is not relevant to the development.  

Subclause (7) above is a matter for Council as the consent authority.  

Subclause (7) The proposal does not involve any of the matters referred to in (a) to (c) above. 

Subclause (8) above is not relevant. 

Summary 

The Clause 4.6 request to vary the MLS standards contained within the LEP has adequately 
addressed the matters required to be demonstrated in Clause 4.6(3). It has been suitably 
demonstrated by the applicant in the SEE lodged in support of the development application that 
compliance with the minimum lot size development standard is unreasonable or unnecessary in 
the circumstances of the case. The proposal demonstrates that there are sufficient environmental 
planning grounds to justify a variation of the development standard. 

A development that strictly complies with the development standard would not necessarily result 
in a better planning outcome. The proposed departure from the development standard is not 
likely to result in an unacceptable precedent for future development given the particular 
circumstances of the subject land. Given that the extent of the variation exceeds 10% the decision 
to support a variation to the development standard is vested with the Council and sits outside 
delegated authority of staff. 

Part 5 - Miscellaneous Provisions 

Part 6 - Urban Release Area 

Not relevant to the application. The subject site is not located in an Urban Release Area. 

Part 7 - Additional Local Provisions 

7.1 - Earthworks 

This clause establishes a range of matters that must be considered prior to granting development 
consent for any application involving earthworks, such as: 

(a) the likely disruption of, or any detrimental effect on, existing drainage patterns and soil 
stability in the locality of the development 

(b) the effect of the development on the likely future use or redevelopment of the land 
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(c) the quality of the fill or the soil to be excavated, or both 

(d) the effect of the development on the existing and likely amenity of adjoining properties 

(e) the source of any fill material and the destination of any excavated material 

(f) the likelihood of disturbing relics 

(g) the proximity to and potential for adverse impacts on any waterway, drinking water 
catchment or environmentally sensitive area 

(h) any measures proposed to minimise or mitigate the impacts referred to in Paragraph (g). 

In consideration of Item (a), an erosion and sediment control plan will be required to be prepared 
prior to works commencing and will include measures to minimise potential impacts upon 
drainage patterns and soil stability. 

In consideration of Item (b) the proposed earthworks are to facilitate the proposed use of the land 
for the proposed development. The intention is to provide appropriate site surface levels for the 
proposed residential development and to ensure proper function and drainage. 

In consideration of Item (c) the cut and fill earthworks will be subject to final geotechnical testing 
prior to completion. Conditions of consent have been recommended in this regard. 

In consideration of Item (d) the potential impacts of the earthworks on adjoining properties can be 
addressed via appropriate worksite management practices; and the implementation of 
appropriate dust and sediment control measures. Conditions are recommended. 

In consideration of Item (e) the applicant proposes to reuse as much as possible of the excavated 
material on site. Final quantities will be subject to detailed civil and structural engineering design. 
Conditions recommended.  

In consideration of Item (f) the site is not identified as having heritage value and therefore the 

potential to disturb relics is considered minimal. The site is not known to have Aboriginal 
archaeological. In the event that previously unrecorded Aboriginal relics are uncovered during 
development, work should immediately stop, and both the NSW National Parks and Wildlife 
Service and the Local Aboriginal Land Council be notified. Condition recommended. 

In consideration of Item (g), the site of the proposed earthworks does not affect waterfront land; a 
drinking water catchment; or an environmentally sensitive area. 

In consideration of Item (h) an erosion and sediment control plan will be required to be prepared 
to outline measures to maintain water quality.  

7.3 - Stormwater Management 

This clause applies to all industrial, commercial and residential zones and requires that Council be 
satisfied that the proposal: 

(a) is designed to maximise the use of water permeable surfaces on the land having regard to the 
soil characteristics affecting onsite infiltration of water 

(b) includes, where practical, onsite stormwater retention for use as an alternative supply to 
mains water, groundwater or river water; and 

(c) avoids any significant impacts of stormwater runoff on adjoining downstream properties, 
native bushland and receiving waters, or if that impact cannot be reasonably avoided, 
minimises and mitigates the impact. 
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Stormwater from the site is to be connected to Council’s urban stormwater drainage system in 
accordance with Council’s normal requirements. The application was referred to Council’s 
Technical Services Department.  The proposed lots are to be provided with interlot stormwater 
drainage, including those lots abutting public land where the surface of the entire lot cannot be 
drained to the kerb and gutter at the lot frontage. A condition has been imposed in relation to a 
grated stormwater pit which needs to be constructed within each lot provided with interlot 
stormwater drainage. 

In relation to stormwater discharge, the stormwater from the site is to be piped to the adjacent 
watercourse, where it is to be discharged through a standard headwall with appropriate scour 
protection and energy dissipater. A condition has been imposed to provide engineering plans of 
this drainage system to be approved by Orange City Council. 

7.6 - Groundwater Vulnerability 

This clause seeks to protect hydrological functions of groundwater systems and protect resources 
from both depletion and contamination. Orange has a high-water table and large areas of the LGA, 
including the subject site, are identified with “Groundwater Vulnerability” on the Groundwater 
Vulnerability Map. This requires that Council consider: 

(a) whether or not the development (including any onsite storage or disposal of solid or liquid 
waste and chemicals) is likely to cause any groundwater contamination or have any adverse 
effect on groundwater dependent ecosystems, and 

(b) the cumulative impact (including the impact on nearby groundwater extraction for potable 
water supply or stock water supply) of the development and any other existing development 
on groundwater. 

Furthermore consent may not be granted unless Council is satisfied that: 

(a) the development is designed, sited and will be managed to avoid any significant adverse 
environmental impact, or 

(b) if that impact cannot be reasonably avoided - the development is designed, sited and will be 
managed to minimise that impact, 

(c) if that impact cannot be minimised - the development will be managed to mitigate that 
impact. 

The proposal is not anticipated to involve the discharge of toxic or noxious substances and is 
therefore unlikely to contaminate the groundwater or related ecosystems. The proposal does not 
involve extraction of groundwater and will therefore not contribute to groundwater depletion. 
The design and siting of the proposal avoids impacts on groundwater and is therefore considered 
acceptable. 

Clause 7.11 - Essential Services 

Clause 7.11 applies and states: 

Development consent must not be granted to development unless the consent authority is satisfied 
that any of the following services that are essential for the proposed development are available or 
that adequate arrangements have been made to make them available when required: 

(a) the supply of water, 

(b) the supply of electricity, 
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(c) the disposal and management of sewage, 

(d) storm water drainage or on-site conservation, 

(e) suitable road access. 

Technical Services conditions have been added to the Notice of Determination which will require 
the proposed lots be serviced with town water, reticulated sewage, stormwater drainage and 
electricity. Suitable road access can be provided via Cherrywood Close and the proposed new 
road. 

STATE ENVIRONMENTAL PLANNING POLICIES 

The following SEPPs applicable to the proposed development: 

STATE ENVIRONMENTAL PLANNING POLICY (RESILIENCE AND HAZARDS) 2021 

Chapter 4 - Remediation of Land 

4.6 - Contamination and Remediation to be Considered in Determining Development 
Application 

(1) A consent authority must not consent to the carrying out of any development on land unless: 

(a) it has considered whether the land is contaminated, and 

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

A preliminary contamination investigation has been undertaken which included a site inspection, 
identification of past potentially contaminating activities, identification of potential types of 
contamination, a discussion on the site conditions, a preliminary assessment of site contamination 
and assessment of the need for further investigation to determine suitability for residential land-
use.  

The report and its findings were evaluated by Council’s Environmental Health Officer (EHO). The 
EHO advised that a contamination assessment is to be undertaken following the demolition or 
removal of any structures on the land that addresses the data gaps identified in the report 
prepared by Envirowest Consulting (ref: R15744C), dated 4 July 2023, and a copy of the new 
assessment report provided to Council. Where this report recommends remedial works to render 
the land suitable for the proposed residential use, these works will be required to be completed 
prior to the issuing of a Subdivision Certificate.  

Additional conditions relating to asbestos material removal and disposal, unexpected finds, and 
septic tank removal has also been added to the Notice of Determination. Decommissioning of the 
septic tank and effluent trench in accordance with NSW Health Advisory Note 3 is required.  

State Environmental Planning Policy (Biodiversity and Conservation) 2021 

The proposal involves the removal of a row of non-remnant native trees and various introduced 
species. Therefore Chapter 2 of State Environmental Planning Policy (Biodiversity and 
Conservation) 2021 applies. 
  



PLANNING & DEVELOPMENT COMMITTEE 5 AUGUST 2025 
2.4 Development Application DA 1/2025(1) - 2 Cherrywood Close 

Page 244 

The aims of Chapter 2 are: 

(a) to protect the biodiversity values of trees and other vegetation in non-rural areas of the 
State, and 

(b) to preserve the amenity of non-rural areas of the State through the preservation of trees 
and other vegetation. 

According to Section 2.6 of the SEPP: 

• A person must not clear native vegetation in a non-rural area of the State without a permit 
or approval from Council (Subsection (1). 

• A person must not clear native vegetation in a non-rural area of the State if it exceeds the 
biodiversity offsets scheme threshold without an approval granted by the Native 
Vegetation Panel (Subsection (2). 

According to Sections 2.9 and 2.10 a permit from Council is required for the clearing of native 
vegetation below the BOS threshold if that vegetation is identified in Council’s Development 
Control Plan (DCP). 

In consideration of the above: 

• The subject land has a minimum lot size of less than 1 hectare. Under the Biodiversity 
Conservation Regulation 2017, the BOS threshold for clearing of native vegetation is 0.25 
hectares (2,500m2). 

• The native vegetation required to be removed as part of the proposed development is 
located in the road reserve. The area to be cleared is approximately 400m2 to 600m2 and 
considerably less than the BOS threshold of 2,500m2. The development will not trigger the 
BOS. 

• The Biodiversity Offset Scheme does not apply to non-native trees or vegetation. 

• The biodiversity impacts of the native vegetation removal is considered later in this report. 

State Environmental Planning Policy (Transport and Infrastructure) 2021 

Park Road is zoned SP2 Classified Road (Southern Feeder Road). Section 2.119 of State 
Environmental Planning Policy (Transport and Infrastructure) 2021 applies as follows: 

(1) The objectives of this section are: 

(a) to ensure that new development does not compromise the effective and ongoing 
operation and function of classified roads, and 

(b) to prevent or reduce the potential impact of traffic noise and vehicle emission on 
development adjacent to classified roads. 

(2) The consent authority must not grant consent to development on land that has a frontage to 
a classified road unless it is satisfied that: 

(a) where practicable and safe, vehicular access to the land is provided by a road other 
than the classified road, and 
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(b) the safety, efficiency and ongoing operation of the classified road will not be adversely 
affected by the development as a result of: 

(i) the design of the vehicular access to the land, or 

(ii) the emission of smoke or dust from the development, or 

(iii) the nature, volume or frequency of vehicles using the classified road to gain 
access to the land, and 

(c) the development is of a type that is not sensitive to traffic noise or vehicle emissions, 
or is appropriately located and designed, or includes measures, to ameliorate potential 
traffic noise or vehicle emissions within the site of the development arising from the 
adjacent classified road. 

The following is provided in response to the matters raised in Section 2.119(2): 

• Subsection 2(a) - The proposed lots will not obtain direct access via Park Road. 

• Subsection 2(b) - The potential for the development to adversely affect the safety, 
efficiency and ongoing operation of Park Road is considered minimal due to the following: 

- The proposed lots do not have direct access via this road. 

- The residential use of the proposed lots typically would not involve any activities that 
would generate smoke or dust at a level that would adversely affect Park Road. 

• Subsection 2(c) - The proposed lots and future residential development therein is not 
expected to be unduly affected by road traffic noise or vehicle emissions. In this regard, 
proposed Lots 106 to 109 are of sufficient configuration to accommodate the 15m building 
setback from Park Road as required under Shiralee DCP 2015. 

PROVISIONS OF ANY DRAFT ENVIRONMENTAL PLANNING INSTRUMENT THAT HAS BEEN PLACED 
ON EXHIBITION 4.15(1)(a)(ii) 

There are no draft Environmental Planning Instruments currently on exhibition that relate to the 
subject land or proposed development. 

DESIGNATED DEVELOPMENT 

The proposed development is not designated development. 

INTEGRATED DEVELOPMENT 

The subject land is ‘Bushfire prone land’ as determined by Council’s bushfire prone land mapping 
that was prepared under Section 146 of the Environmental Planning and Assessment Act (EP&A) 
1979.  
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Figure 7 - Bushfire Prone Land Map 

Subdivision on bushfire prone land is termed Integrated Development under section 100B of the 
Rural Fires Act 1997, requiring a Bush Fire Safety Authority (BFSA) from the NSW Rural Fire Service 
(RFS). The applicant has provided a Bushfire Report by an accredited practitioner - Statewide 
Bushfire Consulting - Job Reference No. 24SBC_1144 Version 2, dated 3 January 2025 which was 
referred to the Rural Fire Service (RFS). 

Chapter 2 of the Bushfire Safety report includes a site assessment to suitably determine relevant 
Asset Protection Zones (APZ) and Bushfire Attack levels (BAL) consistent with the requirements of 
Appendix 1 of Planning for Bushfire Protection (PBP). The methodology in determining such 
included an assessment of the following: 

‐ Vegetation - Determine vegetation formations according to Keith (2004) in all directions 
around the proposed development to 140m. 

‐ Effective Slope - Determine the effective slope of the land from a building for a distance of 
100m. 

‐ Fire weather - Determine the relevant Fire Area having a Fire Danger Index (FFDI) for the 
council area. (FFDI 80 for Orange). 

‐ Separation distance and Available APZ - Determine the separation distance from the 
unmanaged vegetation to the closest external wall of a future building. 

‐ Bushfire attack level (BAL) - The Bushfire attack level (BAL) is used as the basis for 
establishing the construction requirements for development of Class 1, 2, 3 and 4 (part) 
buildings in NSW in bushfire prone areas. 

For the purposes of meeting the requirements under Chapter 5 of Planning for Bushfire Protection 
(PBP) for Subdivision, potential building areas were identified by the applicant’s consultant on the 
proposed residential lots not currently containing an existing dwelling. The outcome of that 
assessment shows that all proposed lots will have adequate access and compliant Asset Protection 
Zone’s (APZ’s), not exposed to radiant heat levels exceeding 29kW/m² (BAL-29). 
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Figure 8 - Bushfire Hazard Assessment (according to the accredited practitioner) 

As can be seen in the above extract from the consultants Bushfire Assessment Report a 11m Asset 
Protection Zone (APZ) is proposed on Lot 109 along the western boundary. This assessment shows 
that any future dwelling on all proposed lots can provide a building footprint not exposed to 
radiant heat levels exceeding 29 kW/m² (BAL-29)  and is therefore in compliance with Planning for 
Bushfire Protection. 

As alluded to above, the report was referred to the Rural Fires Service. Initially RFS in a letter 
dated 12 May 2025 requested the applicant to further address certain matters before 
determining whether or not to issue General Terms of Approval and a Section 100B Approval 
under the Rural Fires Act which are detailed below. 

‐ An updated Bushfire Protection Assessment will need to be provided in order for further 
assessment of the proposal to be undertaken and which identifies the extent to which, the 
proposed development, conforms with or deviates from the relevant provisions of Planning 
for Bushfire Protection 2019, specifically related to the current proposed subdivision and 
Section 5.3.2 Access;  

‐ The Acceptable Solutions for Access (General Requirements) under Table 5.3b of Planning 
for Bushfire Protection 2019, requires perimeter roads and more than one access and 
egress point for subdivision of more than three allotments: and,  

‐ Where the consultant varies from the Acceptable Solutions, they must adequately address 
the Performance Criteria to support the proposal. 

The applicant subsequently provided an addendum to that report (letter) addressing matters with 
regards to an acceptable solution for access (General Requirements) under Table 5.3b of Planning 
for Bushfire Protection 2019. The applicants response was provided to the RFS on 30 June 2025. 
The RFS have subsequently issued a Bushfire Safety Authority (BFSA) Certificate for the 
development. The requirements from NSW Rural Fire Service have been included in the attached 
Notice of Determination.  
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PROVISIONS OF ANY DEVELOPMENT CONTROL PLAN s4.15(1)(a)(iii) 

Orange Development Control Plan 2004 

4.3.1 Orange Development Control Plan 2004 – 00 Transitional Provisions – Tree Preservation 

The Transitional Provisions for tree preservation are relevant as the proposed development 
requires the removal of certain trees within the site. 

The Planning Outcomes for tree preservation provide as follows: 

Planning Outcome 1 An application for the Council’s approval must be accompanied by an 
appropriately qualified specialist (i.e., Arborist) report outlining the following information: 

• The location, size, species and condition (i.e., diseased, healthy, etc). 

• A statement that details any anticipated impacts on vegetation that may have derived from 
endangered ecological communities and/or that may be habitat for threatened species. 

• The purpose of removal and whether the pruning of the tree would be a more practical and 
desirable alternative. 

• Whether a replacement tree or trees should be planted. 

• The location, size and species of any trees proposed to replace those intended for removal. 

• The owner’s consent to the application being lodged. 

• Any other relevant information regarding the tree to be removed. 

In response to the above Planning Outcome please note the following assessment: 

• The trees to be removed are located primarily in the road reserve. Only a limited number 
of native trees and shrubs are located in the road reserve. The majority of the vegetation 
to be removed comprises introduced and coniferous species. The applicant has requested 
that Council not require advice from an arborist on the basis that there is no debate 
concerning the health or condition of the trees and reasonable justification is provided for 
their removal. 

Council’s City Presentations Manager has evaluated the proposal and has agreed that an 
arborist report is not required in this case and has indicated no objections to the proposed 
tree removal. A street tree planting requirement will be required by condition of consent 
which will assist in offsetting the impact of the proposed tree removal. 

• Retention of the roadside vegetation is not possible due to the development layout. In 
effect, it obstructs legal and practical access to the proposed lots. 

• The site demonstrates a high degree of disturbance from its natural state. Other than 
isolated paddock trees and exotic plantings surrounding the dwelling, there is limited 
remaining native vegetation within the subject land itself. 

• The applicants submit that Council in adopting the Masterplan for Shiralee, recognised that 
tree removal would inevitably form part of the future development of the site. 

4.3.2 Orange Development Control Plan 2004 - 00 Transitional Provisions - Transport Routes 

The Transitional Provisions for Transport Routes are relevant in the consideration of this 
application. 
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The Planning Outcomes for tree preservation provide as follows: 

Planning Outcome 1 - The development provides a high standard of visual appeal to motorists, 
cyclists and pedestrians as well as adjoining property owners 

The proposal does not involve any works that would generate visual impacts upon this road 
corridor. Park Road (future Southern Feeder Road) is a collector road. Proposed Lots 106 to 109 
are of sufficient configuration to accommodate the 15m building setback from the Southern 
Feeder Road as required under the Shiralee DCP 2015. Potential visual impacts of future 
development are a matter for assessment at the time that such development is proposed. 

Planning Outcome 2 - The visual appearance of the development, including any signage, lighting 
or other ancillary element, must not generate a distraction to motorists. 

Potential visual impacts of future development are a matter for assessment at the time that such 
development is proposed. 

Planning Outcome 3 - Any signage must not be animated whether by movement or flashing 
lights.  

This Planning Outcome is not relevant as there is no signage proposed by this Development 
Application. 

Planning Outcome 4 - Where land has more than one street frontage the street with the lower 
volume of traffic is to provide the principal access to the development, subject to safety 
considerations. 

The proposal is not adverse to this Planning Outcome as it does not involve any such elements 
that would distract motorists along Park Road. 

Planning Outcome 5 - Where access is provided onto an arterial road, distributor road or major 
collector road, the access point must have appropriate safe sight distances for the prevailing 
speed limit and clear and unimpeded entrance/exit signage must be displayed. 

All of the proposed lots will obtain access via Cherrywood Close and the proposed new road that 
will intersect with Cherrywood Close. 

Planning Outcome 6 - Where on-site customer parking is provided that is not immediately visible 
from a public road clear and unimpeded directional signage must be displayed. 

Planning Outcome 6 is not applicable to this development. 

Planning Outcome 7 - Where the proposal is residential, or another noise sensitive form, 
appropriate noise mitigation measures to limit the development from traffic noise must be 
demonstrated. 

A dwelling can be sited in proposed Lots 106 to 109 to comply with the minimum 15m setback 
requirement for lots facing the Southern Feeder Road. The proposal is consistent with the existing 
and planned residential land use pattern along Park Road. Additional noise matters may be 
considered when new residential development is proposed on each lot.  
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4.3.3 Orange Development Control Plan 2004 - 10 Special Uses and Road Zones 

Park Road is zoned SP2 Classified Road under Orange LEP 2011. As such the proposal represents 
development near a major road. DCP 2004 - 10 Special Uses and Road Zones sets certain Planning 
Outcomes in regard to development near major roads which are considered below. 

Planning Outcome 1 - Development on land fronting and visible from a major road or distributor 
road provides for quality design on the highway and/or distributor road through landscaping, 
building setbacks façade design, external colours and materials and siting. 

The proposal is not adverse to this Planning Outcome, as it does not involve any works that would 
generate visual impacts upon the Park Road corridor. Such matters are more relevant at the time 
that future development is proposed within proposed Lots 106 to 109. 

Planning Outcome 2 - Residential buildings address potential noise impacts in design from 
adjacent main roads. 

The proposed development is satisfactory in terms of this Planning Outcome. Specific noise 
mitigation measures seem unnecessary due to the following: 

- The proposal is consistent with the existing and planned residential land use pattern along 
Park Road. 

- A dwelling can be sited in proposed Lots 106 to 109 to comply with the minimum 15m 
setback requirement for lots facing the Southern Feeder Road. 

Planning Outcome 3 - Direct access to major roads is limited and is constructed to the 
requirements of the relevant roads authority. 

This Planning Outcome is not relevant as none of the proposed lots will obtain direct access via 
Park Road (future Southern Feeder Road). A condition of consent that requires a Restriction as to 
user to be registered on those lots having rear presentation to the road will be required by 
Condition of consent.  

Planning Outcome 4 - Residential lots are set back from planned distributor roads to provide a 
reasonable separation between future roads and residential land. 

Proposed Lots 106 to 109 are of sufficient configuration to accommodate the required 15m 
building setback from Park Road as required under Shiralee DCP 2015. 

Planning Outcome 5 - Where direct access to a main or arterial road is denied by the Roads 
Authority and comprises residential subdivision, any rear or side fences are set back and 
screened with dense landscaping. 

Open style rural fencing is proposed for Lots 106 to 109 along the Park Road boundary. It would be 
open for Council to require dense landscaping along this road boundary as part of this subdivision. 
However, given the need for maintenance of such in the interim it would be reasonable for such to 
be deferred so that future residents could establish landscaping to improve visual amenity and 
privacy in relation to Park Road in the future. 

Planning Outcome 6 - Commercial buildings adjoining a distributor road are setback from the 
property boundary by at least 10m. 

This Planning Outcome is not applicable to the proposed development. 

Planning Outcome 7 - Lighting and signage visible from a distributor road is not animated and is 
designed so as not to distract motorists beyond glance recognition. 

This Planning Outcome is not applicable to the proposed development.  
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4.3.4 Shiralee Development Control Plan 2015  

Shiralee Development Control Plan 2015 is applicable and sets certain provisions in relation to the 
proposed development. These are considered below. 

The objectives of the Shiralee Development Control Plan are: 

• To guide the urban expansion of Shiralee, south of the existing Orange urban area. 

• To promote a high quality urban environment with a diversity of housing and recreation 
opportunities. 

• To encourage alternative modes of transport and healthy lifestyles. 

• To reduce traffic congestion by providing for the day to day needs of residents within the 
precinct. 

In relation to the 1st objective, the proposed Subdivision Plan does not strictly align with the 
Shirlee DCP but is nonetheless generally consistent with the minimum allotment size controls 
envisaged under the LEP for this precinct. Further justification of the proposed design will be 
provided throughout the proceeding parts of this assessment.  

In relation to the 2nd objective, the proposed lots will provide potential for future development to 
contribute to the quality of the eventual urban residential environment and the diversity of 
housing opportunities in the area.  

In relation to the 3rd objective, there are no aspects of the proposal that would violate this 
objective which seeks to encourage alternative modes of transport and healthy lifestyles. 

The fourth objective relates to services and facilities that would provide for the day-to-day needs 
of residentials in the area, not directly relevant to this proposal.  

Desired Future Character 
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In response to the above design principals described above please note the following assessment: 

• The proposal maintains the Design Principal. Despite the proposed variations to the 
subdivision layout/lot sizes, the proposed subdivision will remain largely consistent with 
the key elements of the DCP Masterplan. The proposed variations are reasonably localised 
to a particular property and would not reduce the potential to achieve the desired future 
character or the border shiralee area.  

• The subject land is not considered to be steep, visually exposed or unreasonably 
constrained.  

• Matters in relation to tree removal have been previously addressed elsewhere within this 
assessment report.  

• The existing dwellings will be excised on larger lots to maintain a rural edge along Pinnacle 
Road.  

• The proposal makes use of Cherrywood Close and a new road to avoid direct access onto 
Park Road (Southern Feeder Road). 

• For the subject land, the DCP Masterplan calls for a cluster of medium lots (with a MLS of 
400m2) in the north-western section; and larger lots (MLS of 2,400m2) for the remainder of 
the land. Notwithstanding the minor variation sought for two of the proposed lots, the 
subdivision is generally in accordance with the DCP Masterplan.  

• The proposal generally follows the density contemplated by the DCP Masterplan. 

• The DCP Masterplan does not include land within the subject lot that is identified for future 
open space. 

• The proposed new road and the upgrade of Cherrywood Close is consistent with the DCP 
outcomes. 

• Providing retail and commercial building is not relevant to the proposal. 

• The proposal is not adverse to the character statement and supporting principals for this 
precinct. 

• There are no new buildings proposed within the lots at this time. Future applications for 
residential development will need to address relevant assessment criteria. 

• Encouragement of a café related to Design Principal is not relevant to the proposal. 

Subdivision 

The DCP sets certain controls in regard to subdivision. See extract below from the DCP that 
addresses matters in relation to contamination: 
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In response to the above described please note the following assessment: 

• The applicant has submitted a preliminary investigation for the site. Matters in relation to 
contamination have been addressed above under the heading SEPP Section 4.6 Contamination 
and Remediation to be Considered in Determining Development Application. 

Subdivision is to be consistent generally in accordance with the Masterplan design and intent 
per the DCP. Legislative requirements and DCP written controls take precedence over the 
Masterplan. 

• For the subject land, the DCP Masterplan calls for a cluster of medium lots (with a MLS of 
400m2) in the north-western section; and larger lots (MLS of 2,400m2) for the remainder of the 
land. Notwithstanding, the minor variation sought for two of the proposed lots, the subdivision 
is generally in accordance with the DCP Masterplan. 
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The DCP allows variations to be considered. In this regard, Section 1.8 (Page 6) of the DCP 
states:  

 

The proposed subdivision demonstrates a diversity of lot sizes and represents a large 
development site. Despite the variation , the proposed lots are generally consistent with the 
Shiralee Masterplan. The proposal confines the 400m2 MLS lots to the north-western section 
with only a minor variation sought where proposed Lot 102 straddles the 400m2 and 2,400m2 
MLS boundary. It is inevitable that minor adjustments such as this are required given that 
many of the zone and MLS boundaries in Shiralee were developed at a high level with little 
ground truthing until the DA stage. The remainder of the proposed lots satisfy the 2,400m2 
MLS with only proposed Lot 110 seeking a variation of this development standard. 

The variation in relation to lot layout and lot size is relatively minor and can be accommodated 
without disrupting the emerging and planned development pattern in the broader Shiralee 
area. 

The applicants submit that the variation is largely driven by the fact that direct access onto 
Park Road is not desired or easily achieved and direct access onto the Southern Feeder Road is 
discouraged by: 

‐ The objectives of the R2 Low Density Residential Zone, 

‐ Section 2.119 of State Environmental Planning Policy (Transport and Infrastructure) 2021, 

‐ The relevant Planning Outcome in Orange DCP 2004 - 00 Transitional Provisions, and 

‐ Transport Routes. - The relevant Planning Outcome in Orange DCP 2004 - 10 Special Uses 
and Road Zones which are explained in detail under Subclass 3 - 4.6 Variation Section.  

Subdivision Structure Controls 

Lot sizes are to be consistent with or greater than the adopted minimum lot size for the land 
under the LEP zoning map. 

Pursuant to Clause 4.6 of the LEP, a variation of the relevant MLS is required to enable the 
creation of proposed Lots 102 and 110. An assessment of the suitability of such has been provided 
within this assessment report.  
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Where an oversized lot is proposed (substantially greater than the adopted minimum lot size), 
plans are to nominate a building envelope. 

This control is not relevant to the development. 

Building envelopes on oversized lots are to be positioned in a manner that clearly enables future 
subdivision of the lot to a pattern consistent with the masterplan layout and adopted minimum 
lot size for the land. 

This control is not relevant to the development. 

Except for corner lots and where indicated otherwise on the Large Lot Classification Table, all 
residential lots are to have a width to depth ratio of between 1:4 and 1:2.75 with the shorter 
boundary being the street frontage. 

This control applies to proposed Lots 102 to 105. Proposed Lots 101 and 106 to 110 are identified 
on the Large Lot Classification Table and are subject to separate controls. Proposed Lots 102 to 
104 have a width to depth ratio of 1:2.28; while Lot 105 has a width to depth ratio of 1:1.89. It is 
requested that Council allow a variation of this control due to the following: 

- The depth of these lots is set by the position of the 400m2 MLS boundary based on an 
average depth of 33m. To comply these lots would need to have a width between 8.25m and 
12m to comply 

(1)  Width = Depth x Ratio 

i. = 33 x 0.25 

ii. = 8.25 

(2)  Width = Depth x Ratio 

i. = 33 x 0.36 

ii. = 12 

In this case, a width of 8.25 to 12m is considered less than ideal. The applicant has requested that 
Council allow a departure of this control due to the following: 

• The wider lots as proposed facilitate a better streetscape where garage doors are less likely 
to dominate the frontage of each lot; and greater opportunity is provided for landscaping. 

• The publication Guidelines for Solar Efficient Residential Subdivision in NSW encourages 
lots on the south side of a street to be as wide as possible to achieve effective solar access. 
As proposed, these lots would achieve a 4-star rating (5-star is the highest). If the width to 
depth ration of the DCP was strictly enforced the solar access rating would drop to 1-star 
for the 8.25m width; and 2-star for the 12m width. 

• The wider lots as proposed facilitate a better streetscape where garage doors are less likely 
to dominate the frontage of each lot; and greater opportunity is provided for landscaping. 

In regard to proposed Lots 106 to 110, the Large Lot Classification Table requires the following: 

• A minimum frontage of 40m to Park Road (Southern Feeder Road) or 30m if the lots are 
accessed from the side or rear.  

• A depth of at least 60m. Given that all of these lots are not accessed from the Southern 
Feeder Road, the minimum width that applies is 30m. The proposed lots satisfy this 
requirement.  
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Given that all of the proposed lots are not accessed from Southern Feeder Road, the minimum 
width that applies is 30m. The proposed lots satisfy this requirement. In terms of depth, only Lot 
108 does not satisfy the minimum depth of 60m. It is requested that Council allow this variation 
on the basis that at 58m it is only marginally short of 60m requirement. The departure proposed 
represents a 3.33% variation. The proposed lot configuration will still allow for a 15m building 
setback from the Southern Feeder Road, in accordance with the DCP. As such, the functional 
layout and intent of the DCP are maintained, and the variation is considered reasonable.  

Residential corner lots are to have greater width with a ratio of between 1:3.25 and 1:2.5 to 
allow more opportunity for the subsequent dwelling to address both frontages. 

Proposed Lot 102 has a width to depth ratio of 1:2.28 which is marginally less than the minimum 
requirement of 1:2.5. The applicant requests that Council accept this departure on the basis that a 
14.5m wide lot offers reasonable opportunity for a dwelling to address both frontages. 

Roads identified for Bus Routes: 

• Intersections where the bus route turns are to be designed to accommodate full size 
coaches. 

• At nominated bus stop locations the road reserve is to be increased by an addition 0.5m to 
allow for passenger congregation and future street furniture. The front building setbacks of 
affected lots may be reduced by 0.25m to help preserve the pattern and rhythm of 
development. 

The planning outcome is not relevant as the subject land does not create any new public roads 
that intersect with any bus route. 

Lot Typologies 

The DCP sets certain controls in regard to lot typologies within the area. These are considered 
below. 

Lot typologies and minimum sizes are to be consistent with the Masterplan, DCP and LEP zoning 
map. 

Proposed Lots 102 to 105 are reasonably commensurate with the Medium Lot - 12.5m Wide 
typology. The DCP diagram shows such lots with a 12.5m typical width and a 35m typical depth. 
Proposed Lots 102 to 105 are in the order of 14.5m wide and 33m deep. 

Proposed Lots 106 to 110 are generally reflective of the attributes encouraged for this precinct on 
the Large Lot Classification Table (minimum lot size of 2,400m2 and minimum width requirement 
of 30m). 

The proposed lots more or less accord with the MLS zones on the LEP, expect that proposed Lots 
102 and 106 require a variation of the relevant development standard pursuant to Clause 4.6 of 
the LEP. 
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Figure 8 - LEP map (future development) 

The lot typologies and minimum sizes aligns somewhat by with the LEP future development 
mapping (as shown above). While the site has been further subdivided, the resulting lot patterns 
maintain a level of consistency with the Shirlee Masterplan and the LEP future development. 

Any subdivision which creates more than three lots must not have any oversized lots. Oversized 
lots are lots that do not fit within the designated categories. 

The proposed subdivision does not involve the creation of any oversized lots.  

Specific requirements for large lots within the Precinct are to be consistent with the Large Lot 
Classification Diagram and Large Lot Classification Table. 

In regard to proposed Lots 106 to 110, the Large Lot Classification Table requires the following:  

• A minimum frontage of 40m to Park Road (Southern Feeder Road) or 30m if the lots are 
accessed from the side or rear.  

• A depth of at least 60m. Given that all of these lots will not be accessed from the Southern 
Feeder Road, the minimum width that applies is 30m. The proposed lots satisfy this 
requirement. In terms of depth, only Lot 108 does not satisfy the minimum depth of 60m. 
It is requested that Council allow this variation on the basis that at 58m it is only marginally 
short of 60m. Further, in future this lot can easily accommodate the minimum 15m setback 
from the Southern Feeder Road as required by the DCP. 

Where subdivision involves the creation of a lot greater than the maximum for the lot typology, 
a building envelope is to be established on the title of the new lot. The dimensions of the 
building envelope are to be no greater than: 

- Compact Lots: the width of the lot minus 1.2m (to provide for 0.6m side setbacks) by the 
depth of the lot minus the front and rear setbacks. 
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- Medium Lots: the width of the lot minus 2m (to provide for 1.1m side setbacks) by the depth 
of the lot minus the front and rear setbacks. 

- The building envelope is to be positioned consistent with the front and rear setbacks 
otherwise specified for the lot typology in this DCP. 

This control is not relevant to the development. 

Site coverage ratio is the ratio between the overall site area and the combined footprint of all 
buildings on the property. The maximum site coverage ratio allowed for each type of lot is: 

- 60% for compact lots 

- 45% for medium lots 

- 35% for standard lots  

- 25% for large lots 

This control is only relevant at the time that future buildings are proposed within each of the new 
lots. 

All lots must have a direct street frontage to ensure good access and property amenity. Lots 
3,000m2 and larger are excepted. 

All of the proposed lots will have direct street access to be provided in accordance with Council’s 
normal requirements. 

Lots without a street frontage are to have a minimum size of 3000m2 providing that boundary 
landscaping is provided with any new development. 

Not relevant to the development at this stage.  

Corner lots are to achieve high quality street frontages on the primary and secondary street. 

Not relevant to the development. 

All compact, medium and standard lots need to achieve a solar orientation where the long axis 
of the lot is: 

- For north-south oriented lots between 20 degrees west of north or 30 degrees east of north, 
or 

- For east-west oriented lots between 20 degrees north of east or 30 degrees south of east. 

Proposed Lots 102 to 105 are within the acceptable orientation range for east-west orientated 
lots. 
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DEVELOPMENT CONTRIBUTIONS 

Section 7.11 Development Contributions 

Development contributions are applicable to the proposed development, pursuant to Orange 
Development Contributions Plan 2024 Summary 1 June 2025 - 31 August 2025 (Development in 
Shiralee urban release area) as follows: 

Open Space and Recreation Nine additional lots @ $792.01 7,128.09 

Community and Cultural Nine additional lots @ $229.68 2,067.12 

Roads and Traffic Management Nine additional lots @ $1,045.43 9,408.87 

Stormwater Drainage - - 

Local Area Facilities Nine additional lots @ $17,760.90 159,848.1 

Plan Preparation & Administration Nine additional lots @ $171.98 1,547.82 

TOTAL:   $180,000 

Section 64 Headworks Charges  

The contributions are based on water supply headworks for nine lots (existing dwelling has a 
water meter and ten lots for sewerage headworks).  

INFILL GUIDELINES 

The development is not within heritage conservation area nor a heritage item.  

PROVISIONS PRESCRIBED BY THE REGULATIONS s4.15(1)(a)(iv) 

Demolition of a Building (clause 61) 

The proposal involves the demolition of existing sheds and relocation of one shed closer to the 
existing dwelling. A condition is attached requiring the demolition to be carried out in accordance 
with Australian Standard AS2601 - 2001: The Demolition of Structures and the requirements of 
Safe Work NSW. 

Fire Safety Considerations (clause 62) 

The proposal does not involve a change of building use for an existing building. 

Buildings to be Upgraded (clause 64) 

The proposal does not involve the rebuilding, alteration, enlargement or extension of an existing 
building. 

BASIX Commitments (clause 75) 

Not applicable. 
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THE LIKELY IMPACTS OF THE DEVELOPMENT s4.15(1)(b) 

Visual Amenity  

The proposed subdivision itself will alter the visual amenity of the area due to the construction of 
the new road and alterations to landform. However, in the context of the City’s expanding urban 
footprint, such impacts are considered reasonable. Changes to the landform are expected to be 
modest given the nature of the site.  

Future dwellings or buildings within the proposed lots will be required to either comply with the 
provisions of State Environmental Planning Policy (Exempt and Complying Development) or the 
Shiralee Development Control Plan 2015 and relevant planning outcomes of Orange Development 
Control Plan 2004 - 7 Development in Residential Areas. 

The proposed development will not have an adverse visual impact on the locality.  

Traffic Impacts 

The applicant has referred to the Guide to Transport Impact Assessment (TFNSW 2024) as being 
the tool to assess traffic related impacts from the development. It is anticipated that a  low density 
urban residential allotment in a regional city is likely to generate 7.53 daily weekday vehicle trips 
and 0.83am and 0.84pm peak hour weekday vehicle trips.  

Based on the proposed additional nine lots, the completed development has the potential to 
generate an additional 67.8 daily vehicle trips and 7 to 8 weekday peak hour vehicle trips. The 
estimated total daily traffic generated by the development would not be concentrated. 

Capacity of Road Network 

Park Road is planned as a Distributor Road (the Southern Feeder Road). The proposed lots will not 
have direct access to this road. The proposed lots will be served by Cherrywood Close and the 
proposed new road. 

Formal traffic counts have not been undertaken by the applicant, but it is unlikely that the modest 
traffic associated with this proposed subdivision, in conjunction with existing traffic, would 
generate peak hour volumes along Cherrywood Close that would not cause unacceptable traffic 
impacts. The proximity of the subject land to the Southern Feeder Road provides an opportunity 
for future residential development to connect to other parts of the city via an efficient transport 
link and therefore minimise traffic increases in local streets. 

A new road will be constructed to serve proposed Lots 106 to 110. The new road is a cul-de-sac 
and will form a T-intersection with Cherrywood Close. A 14.3m road reserve width has been 
proposed in the submitted drawings which is not acceptable to Council’s Technical Services 
Department and they advise that the proposed cul-de-sac width is unsatisfactory. The proposed 
14.3m wide road needs to be a minimum width of 17.0m and the cul-de-sac bowl dimensions as per 
the sketch below (to comply with Orange City Council’s Subdivision & Development Code). To 
address the shortfall a recommended condition has been imposed in the Notice of Determination.  

The condition will require the submission of an amended plan to be submitted addressing the 
Prior to the issue of a Subdivision Works Certificate condition. The adjustment of boundaries to 
accommodate the increased road width will need to ensure that the allotment size of 2,400m² is 
satisfied. There are no concerns with respect to the Clause 4.6 variations for proposed for Lots 102 
and 110 as these will not be affected by the road width adjustment. 
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Access 

Proposed Lots 101 to 105 will have direct access to Cherrywood Close. As is the case for other 
residential developments in Shiralee, Lots 102 to 105 will require reverse exit from the garages and 
driveways to the street. Due to the size and configuration of proposed Lot 101, vehicles will be able 
to enter and exit in a forward direction. Proposed Lots 106 to 110 will obtain access via the proposed 
new road. Due to the size and configuration of these lots, vehicles will be able to enter and exit in a 
forward direction. 

Water Quality 

Prior to any works commencing, an erosion and sediment control plan should be prepared. The plan 
is to cover all aspects of erosion and sediment control during the demolition, construction and post-
construction phases of the proposal. A recommended condition of consent is included in the 
attached Notice of Determination. 

Social and Economic Effect  

The proposal will have a beneficial social and economic effect by increasing the range and supply of 
residential land. Providing a range of lot sizes which complements and enhances the existing and 
developing pattern of Shiralee which eventually increases expenditure and economic activity in 
Orange during the subdivision construction period. The proposed lot yield will generate additional 
developer contributions that will fund the provisions of services and public amenities for Shiralee. It 
will also provide land for future housing which when under construction will increase expenditure 
and economic activity in Orange. 
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Cultural Values 

The archaeological value of the site is considered minimal. It has been highly modified for several 
years from its original state due to previous and present land use. If unrecorded Aboriginal relics 
are uncovered during development, work will be required to immediately stop, and both the NSW 
Heritage Office and the Local Aboriginal Land Council be notified. 

The European Heritage of Orange is recognised in Schedule 5 of Orange Local Environmental Plan 
2011 which lists items of environmental heritage that are to be protected and conserved in 
accordance with the relevant provisions of the LEP. With reference to Schedule 5 and the LEP 
mapping, there are no identified items within proximity to the site. 

Bushfire 

The subject land is identified as bushfire prone. As such, the proposal represents integrated 
development pursuant to Section 100B of the Rural Fires Act 1997. A bushfire assessment has 
been prepared for the proposed subdivision. The application was referred to the Rural Fire 
Service. Rural Fire Service have issued General Terms of Approval and a Bushfire Safety Authority 
for the development. A more detailed assessment of bushfire planning related matters has been 
provided above.   

THE SUITABILITY OF THE SITE s4.15(1)(c) 

The development is appropriate for the site as it aligns with the zoning, site condition and 
surrounding land use. There are no aspects of the sites that would suggest that it is not suitable 
for the proposed development. The NSW Fires Services has issued a General Terms of Approval for 
a Section 100B approval indicating that they are satisfied that the design has adequately 
responded to the bushfire planning related matters. Recommended Conditions of Consent have 
been attached to the Notice of Determination.   

ANY SUBMISSIONS MADE IN ACCORDANCE WITH THE ACT s4.15(1)(d) 

The proposed development is defined as "advertised development" under the provisions of the 
Community Participation Plan. The application was advertised for the prescribed period and at the 
end of that period no submissions were received. 

PUBLIC INTEREST s4.15(1)(e) 

The proposal will not be inconsistent with any policy statement, planning study or guideline that 
has not been considered in this assessment. There are no aspects of the proposal that will be 
contrary to the welfare or well-being of the general public. 

SUMMARY 

The proposed development is permissible with the consent of Council. The proposed development 
complies with the relevant aims, objectives and provisions of Orange LEP 2011 (as amended) and 
DCP 2004. A Section 4.15 assessment of the development indicates that the development is 
acceptable in this instance. Attached is a draft Notice of Determination outlining a range of 
conditions considered appropriate to ensure that the development proceeds in an acceptable 
manner. 
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COMMENTS 

The requirements of Council Environmental Health, Manager City Presentation, Building Surveyor 
and the Engineering Development Section are included in the attached Notice of Determination. 

The application was further referred to external stakeholder Rural Fire Service and Essential 
Energy and their conditions are also included in the attached notice of Determination. Essential 
Energy raised no concerns or comments regarding any potential safety risks from the proposed 
development.  
 

ATTACHMENTS 

1 Draft Notice of Determination, D25/85837⇩  
2 Plans, D25/84591⇩  
3 RFS Letter, D25/82500⇩  
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2.5 DEVELOPMENT APPLICATION DA 100/2025(1) - 59-67 BATHURST ROAD - KWS 

RECORD NUMBER: 2025/1521 
AUTHOR: Amira Halla, Town Planner      
  

EXECUTIVE SUMMARY 

Application lodged 18 March 2025 

Applicant/s Kinross Wolaroi School 

Owner/s Kinross Wolaroi School Property Limited 

Land description Lot 30 DP 1190518 - 59-67 Bathurst Road, Orange 

Proposed land use Educational Establishment (school) (alterations and 
additions) and Demolition (tree removal) 

Value of proposed development $5,018,700.00 

This Development Application seeks approval for alterations and additions to the former Wolaroi 
Mansion and Tower Building within the Kinross Wolaroi School campus at Bathurst Road, Orange. 
The proposed works facilitate a new dining space on the ground floor and learning spaces to the 
first floor. The changes are located within the northeastern portion of the building, to the rear of 
the principal former mansion building. The works will also include a contemporary verandah to 
this northern elevation incorporating design references to the historic building form and 
architecture. As part of the proposal, conservation works will be undertaken throughout the 
building in areas that require repair or stabilisation. Overall, the works will facilitate the 
continuation of the educational use of the place and not adversely impact any principal significant 
spaces or fabric. 

A key planning consideration relates to heritage. The site contains an item of heritage, the Wolaroi 
mansion. The works are sufficiently separated from this item and will not impact upon its heritage 
significance. The design has been carefully developed in consultation with Council’s Heritage 
Advisor, ensuring it complements the heritage context. Conditions of consent have been 
recommended to ensure that the planned works will achieve a positive heritage outcome. 

The application is reported to the Planning and Development Committee for determination as the 
value of works exceeds $2.5 million. The proposed value of works is $5,018,700.00. The 
application was publicly advertised for 14 days as per Council’s Community Participation Plan. No 
submissions were received. 

As outlined in this report, the proposed development is expected to satisfy the Local and State 
planning controls that apply to the subject land and particular land use. Subject to conditions, the 
proposal is not expected to have any adverse impacts.  

Approval of the application is recommended. 
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Figure 1 - locality plan (extension highlighted in blue) 

DECISION FRAMEWORK 

Development in Orange is governed by two key documents Orange Local Environment Plan 2011 
and Orange Development Control Plan 2004. In addition the Infill Guidelines are used to guide 
development, particularly in the heritage conservation areas and around heritage items. 
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Orange Local Environment Plan 2011 - The provisions of the LEP must be considered by the 
Council in determining the application. LEPs govern the types of development that are permissible 
or prohibited in different parts of the City and also provide some assessment criteria in specific 
circumstances. Uses are either permissible or not. The objectives of each zoning and indeed the 
aims of the LEP itself are also to be considered and can be used to guide decision making around 
appropriateness of development. 

Orange Development Control Plan 2004 - the DCP provides guidelines for development. In general 
it is a performance based document rather than prescriptive in nature. For each planning element 
there are often guidelines used. These guidelines indicate ways of achieving the planning 
outcomes. It is thus recognised that there may also be other solutions of merit. All design solutions 
are considered on merit by planning and building staff. Applications should clearly demonstrate 
how the planning outcomes are being met where alternative design solutions are proposed. The 
DCP enables developers and architects to use design to achieve the planning outcomes in 
alternative ways. 

DIRECTOR’S COMMENTS 

The proposed development seeks to undertake alterations to the former boarding dormitories 
that are attached to the main Wolaroi building (the main heritage building at KWS).  The 
dormitories were an addition to Wolaroi House from the 1930’s and have minor heritage value.  
However, given their connection to the important Wolaroi House, all works must give 
consideration to the heritage values.  

The $5.02M alterations to convert this part of the building from the dormitory use to other school 
uses has been planned by the school for some time.  This planning started with the ‘new’ boarding 
house was constructed to the north of the campus some years ago.  It is pleasing to see these 
works now progressing. 

The works proposed enlarge the existing ground floor dining hall, provides for new learning and 
breakout spaces, and bathroom facilities, and improved accessibility to the first floor; along with a 
new verandah at ground and first floors.  Works are located mainly on the northern side and 
internally of the building, so will not adversely impact on the heritage significance of the original 
Wolaroi House.   

Staff have undertaken a thorough assessment of the proposal conclude with support of the 
planned works. Conditions of consent have been recommended to ensure a sound outcome is 
achieved particularly having regard to heritage.  

It is recommended that Council supports the subject development.  

LINK TO DELIVERY/OPERATIONAL PLAN 

The recommendation in this report relates to the Delivery/Operational Plan Strategy “11.1 
Encourage and facilitate inward investment to grow the number of new inbound businesses to the 
city”. 

FINANCIAL IMPLICATIONS 

Nil 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil 
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RECOMMENDATION 

That Council consents to development application DA 100/2025(1) for Educational 
Establishment (school) (alterations and additions) and Demolition (tree removal) at Lot 30 
DP 1190518 - 59-67 Bathurst Road, Orange pursuant to the conditions of consent in the attached 
Notice of Approval. 

FURTHER CONSIDERATIONS 

Consideration has been given to the recommendation’s impact on Council’s service delivery; 
image and reputation; political; environmental; health and safety; employees; stakeholders and 
project management; and no further implications or risks have been identified. 

SUPPORTING INFORMATION 

PLANNING HISTORY 

DA147/2023(2) - Educational Establishment (student accommodation) 

DA311/2023(1) - School (ancillary and incidental community notice and public information 
signage) 

DA147/2023(1) - Educational Establishment (student accommodation)  

DA354/2021(1) - School (alterations to existing covered learning area and new awning) 

DA134/2020(1) - School (new metalwork building) and Demolition (shed and tree removal)  

THE PROPOSAL 

The proposal involves alterations and additions within the Kinross Wolaroi School campus at 
Bathurst Road, Orange. The proposed works involve alterations to the existing two-story extension 
building constructed in 1930. External alterations include the erection of a ground and first floor 
verandah with new stairs and a passenger lift. Conservation works are also proposed to the 
balcony of the existing villa. Internal works include demolition and internal layout changes to 
facilitate a new dining space on the ground floor and learning spaces to the first floor. 

Aside from conservation works, all works are located within the 1930 east extension, to the rear of 
the principal Victorian former mansion building. Overall, the works will facilitate the continuation 
of the educational use of the place and not adversely impact any principal significant spaces or 
fabric. 

Specifically, the proposal involves the following works:  

• Removal of the existing stairs (five risers) from the courtyard to the dining hall porch, 
removal of the existing tiled floor finish to the porch, and removal of the wall between the 
dining hall and porch. Parts of the wall will be retained above to create a bulkhead. 

• Removal of windows and masonry below sills to the dining hall windows to create new 
door openings. 

• Creation of a single door opening to the south wall of the dining hall, connecting to the 
east-west hall of the extension. 

• Removal of galvanised steel bridge and associated stairs to the former stables building. 
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• To the east of the extension, removal of three trees, part of the planter wall, and a small 
area of existing concrete to permit lift installation. 

• Construction of a new accessible ramp and walkway along the northern elevation of the 
original verandah, and a new walkway along the north elevation of the extension 
(level with the dining hall), accessed by new stairs to its western and eastern ends. 

• Construction of a new glazed wall to the west side of the dining room, with glazed double 
doors; a new glazed wall to the west side of the north elevation, and four new pairs of 
glazed double doors in the former window openings. 
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Proposed First Floor Works 

• To the dormitory rooms: removal of three north-south internal walls (retaining parts to 
create ceiling bulkhead and wall nibs) and parts of the east-west corridor wall to create 
three larger learning studios. 

• Construction of a new verandah accessway along the north elevation, with new stairs at 
the verandah’s western end, a new lift and stairs returning along the eastern elevation of 
the extension. 

• To the southern side of the extension: 

- removal of the bathrooms, offices and rooms to create two open breakout areas: 

-  in western kitchenette, replacement of later fitout with new; 

- removal of the south stair timber balustrade and column at first floor, with new 
flooring over. 

• Construction of new shared WCs and cleaner’s cupboard in southern extension, and new 
WCs and store at eastern end of extension. 
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Note - All student accommodation in this building will be transferred to the new student 
accommodation (extension of new Wolaroi House) that is currently under construction at the 
northern side of the campus on Icely Road. In effect, all dormitory and accommodation elements 
will be removed from the first floor. The new spaces created as a result of internal demolition will 
become learning studios and breakout areas with new support facilities including bathrooms, 
kitchenette, cleaners room and storage. The retained dormitories, bedrooms and laundry/sorting 
room in the original section of the first floor will be reassigned as offices and a meeting room. 

Conservation works: 

The following conservation measures are proposed: 

• Replacement of timber decking with new hardwood boards. 

• Replacement of damaged timer column bases at the first floor level with masonry bases. 

• Replacement of replica balustrade, frieze and bracket panels with new cast 
aluminium/cast iron panels. 

• Installation of secondary glass balustrade panels to 1000m high, set 120mm behind the 
line of the existing balustrade.  
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Figure 6 - 3D demolition plan 
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Figure 7 - 3D proposed plan 

MATTERS FOR CONSIDERATION 

Section 1.7 - Application of Part 7 of the Biodiversity Conservation Act 2016 and Part 7A of the 
Fisheries Management Act 1994 

Section 1.7 of the EP&A Act identifies that Part 7 of the Biodiversity Conservation Act 2016 
(BC Act) and Part 7A of the Fisheries Management Act 1994 have effect in connection with 
terrestrial and aquatic environments. 

There are four triggers known to insert a development into the Biodiversity Offset Scheme (ie the 
need for a BDAR to be submitted with a DA): 

• Trigger 1: development occurs in land mapped on the Biodiversity Values Map (OEH) 
(clause 7.1 of BC Regulation 2017); 

• Trigger 2: development involves clearing/disturbance of native vegetation above a certain 
area threshold (clauses 7.1 and 7.2 of BC Regulation 2017); or 

• Trigger 3: development is otherwise likely to significantly affect threatened species (clauses 
7.2 and 7.3 of BC Act 2016). 

The fourth trigger (development proposed to occur in an Area of Outstanding Biodiversity Value 
(clause 7.2 of BC Act 2016) is generally not applicable to the Orange LGA; as no such areas are 
known to occur in the LGA. No further comments will be made against the fourth trigger. 

The proposal is not likely to significantly affect a threatened species. The subject land and 
adjoining lands are not identified a biodiversity sensitive on the Orange LEP 2011 Terrestrial 
Biodiversity Map. The proposal does not involve clearing of native vegetation; clearing thresholds 
prescribed by regulation do not apply. The development site is a highly modified urban 
environment. The land does not contain known threatened species or ecological communities.  

Based on the foregoing consideration, a Biodiversity Assessment Report is not required and the 
proposal suitable satisfies the relevant matters at Section 1.7. 
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Section 4.15 

Section 4.15 of the Environmental Planning and Assessment Act 1979 requires Council to consider 
various matters, of which those pertaining to the application are listed below. 

PROVISIONS OF ANY ENVIRONMENTAL PLANNING INSTRUMENT s4.15(1)(a)(i) 

Orange Local Environmental Plan 2011 

Part 1 - Preliminary 

Clause 1.2 - Aims of Plan 

The broad aims of the LEP are set out under Subclause 2. Those relevant to the application are as 
follows:  

(a) to encourage development which complements and enhances the unique character of 
Orange as a major regional centre boasting a diverse economy and offering an attractive 
regional lifestyle, 

(b) to provide for a range of development opportunities that contribute to the social, economic 
and environmental resources of Orange in a way that allows present and future generations 
to meet their needs by implementing the principles for ecologically sustainable development, 

(f) to recognise and manage valued environmental heritage, landscape and scenic features of 
Orange. 

The application is considered to be consistent with the above listed LEP aims: 

The proposal involves alterations and additions to an existing two-story extension building. With 
regards to Aim (a) the existing educational extension is of compatible bulk and scale to other 
buildings on the school site. The bulk, height and scale of the extension will not change as part of 
these works. External works predominantly pertain to creating greater accessibility and 
conservation works.  It is noted that there is a noticeable disparity of scale to the surrounding 
residential development of the locality, however, the proposed works are of a minor nature and 
potential impacts are mitigated through existing design elements and setbacks.  

In relation to Aim (b) the proposed development is expected to support activities consistent with 
this aim.  It is expected that the improvements of this school will contribute to the social, 
economic and environmental resources of the city.  

In relation to Aim (f), it is acknowledged that the proposed works on the extension is located on 
the same subject site as a locally listed heritage item, however, the proposed works will not 
impact on the significance of this item or its contribution.  

Clause 1.6 - Consent Authority 

This clause establishes that, subject to the Act, Council is the consent authority for applications 
made under the LEP. 
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Clause 1.7 - Mapping  

The subject site is identified on the LEP maps in the following manner: 

Land Zoning Map:  Land zoned R1 General Residential 

Lot Size Map:  No Minimum Lot Size  

Heritage Map:  Heritage Item (I9) ‘Wolaroi mansion’  

Height of Buildings Map:  No building height limit 

Floor Space Ratio Map:  No floor space limit 

Terrestrial Biodiversity Map:  No biodiversity sensitivity on the site 

Groundwater Vulnerability Map:  Groundwater vulnerable 

Drinking Water Catchment Map:  Not within the drinking water catchment 

Watercourse Map:  Not within or affecting a defined watercourse 

Urban Release Area Map: Not within an urban release area 

Obstacle Limitation Surface Map:  No restriction on building siting or construction 

Additional Permitted Uses Map:  No additional permitted use applies 

Flood Planning Map: Blackmans Swamp Creek PMF 2021 

Those matters that are of relevance are addressed in detail in the body of this report. 

Clause 1.9A - Suspension of Covenants, Agreements and Instruments 

This clause provides that covenants, agreements and other instruments which seek to restrict the 
carrying out of development do not apply with the following exceptions: 

(a) to a covenant imposed by the Council or that the Council requires to be imposed, or 

(b) to any relevant instrument under Section 13.4 of the Crown Land Management Act 2016, or 

(c) to any conservation agreement under the National Parks and Wildlife Act 1974, or 

(d) to any Trust agreement under the Nature Conservation Trust Act 2001, or 

(e) to any property vegetation plan under the Native Vegetation Act 2003, or 

(f) to any biobanking agreement under Part 7A of the Threatened Species Conservation Act 
1995, or 

(g) to any planning agreement under Subdivision 2 of Division 7.1 of the Environmental Planning 
and Assessment Act 1979. 

Council staff are not aware of the title of the subject property being affected by any of the above. 

Part 2 - Permitted or Prohibited Development 

Clause 2.1 - Land Use Zones and Clause 2.3 - Zone Objectives and Land Use Table 

The subject site is located within the R1 General Residential zone. The proposed development is 
defined as an educational establishment under OLEP 2011 and is permitted with consent pursuant 
to Section 3.36(1) of State Environmental Planning Policy (Transport and Infrastructure) 2021.  

The objectives for land zoned in R1 General Residential are as follows: 

• To provide for the housing needs of the community. 

• To provide for a variety of housing types and densities. 
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• To enable other land uses that provide facilities or services to meet the day to day needs of 
residents. 

• To ensure development is ordered in such a way as to maximise public transport patronage 
and encourage walking and cycling in close proximity to settlement. 

• To ensure that development along the Southern Link Road has an alternative access. 

The proposed development is not inconsistent with the objectives of this zone. The development 
maintains existing student accommodation on site for students and staff of Kinross Wolaroi 
School. The proposed alterations and additions involve internal reconfiguration, greater 
accessibility and provides maintenance to maintain the school’s unique heritage contribution to 
the surrounding area. This supports the needs of the educational facility which in turn, meets the 
needs of existing and future residents. The development of this educational facility will support 
facilities and services to meet the day-to-day needs of residents.  

Clause 2.7 - Demolition Requires Development Consent 

This clause triggers the need for development consent in relation to a building or work. This 
requirement does not apply to any demolition that is defined as exempt development. 

The proposal involves demolition works to accommodate the planned development. The applicant 
is seeking the consent of Council. Conditions have been imposed in relation to waste management 
and compliance with applicable standards. Additionally, it is noted that the proposed demolition 
works have been reviewed by Council’s Heritage Advisor who found the work to be acceptable, 
subject to recommended conditions.  

Part 3 - Exempt and Complying Development 

The application is not exempt or complying development. 

Part 4 - Principal Development Standards 

Not relevant to the application. The subject site does not have any relevant limitations. 

Part 5 - Miscellaneous Provisions 

5.10 - Heritage Conservation 

The subject land contains a Local heritage item, namely, “Wolaroi” former mansion (Item I9). 

(1) Objectives 

 The objectives of this clause are as follows: 

(a) to conserve the environmental heritage of Orange, 

(b) to conserve the heritage significance of heritage items and heritage conservation 
areas, including associated fabric, settings and views, 

(c) to conserve archaeological sites, 

(d) to conserve Aboriginal objects and Aboriginal places of heritage significance. 
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(2) Requirement for Consent 

 Development consent is required for any of the following: 

(a) demolishing or moving any of the following or altering the exterior of any of the 
following (including, in the case of a building, making changes to its detail, fabric, finish 
or appearance): 

(i) a heritage item, 

(ii) an Aboriginal object, 

(iii) a building, work, relic or tree within a heritage conservation area, 

(b) altering a heritage item that is a building by making structural changes to its interior or 
by making changes to anything inside the item that is specified in Schedule 5 in relation 
to the item, 

(c) disturbing or excavating an archaeological site while knowing, or having reasonable 
cause to suspect, that the disturbance or excavation will or is likely to result in a relic 
being discovered, exposed, moved, damaged or destroyed, 

(d) disturbing or excavating an Aboriginal place of heritage significance, 

(e) erecting a building on land: 

(i) on which a heritage item is located or that is within a heritage conservation area, 
or 

(ii) on which an Aboriginal object is located or that is within an Aboriginal place of 
heritage significance, 

(f) subdividing land: 

(i) on which a heritage item is located or that is within a heritage conservation area, 
or 

(ii) on which an Aboriginal object is located or that is within an Aboriginal place of 
heritage significance. 

(3) When Consent Not Required 

 However, development consent under this clause is not required if: 

(a) the applicant has notified the consent authority of the proposed development and the 
consent authority has advised the applicant in writing before any work is carried out 
that it is satisfied that the proposed development: 

(i) is of a minor nature or is for the maintenance of the heritage item, Aboriginal 
object, Aboriginal place of heritage significance or archaeological site or a 
building, work, relic, tree or place within the heritage conservation area, and 

(ii) would not adversely affect the heritage significance of the heritage item, 
Aboriginal object, Aboriginal place, archaeological site or heritage conservation 
area, or 

(b) the development is in a cemetery or burial ground and the proposed development: 

(i) is the creation of a new grave or monument, or excavation or disturbance of land 
for the purpose of conserving or repairing monuments or grave markers, and 

(ii) would not cause disturbance to human remains, relics, Aboriginal objects in the 
form of grave goods, or to an Aboriginal place of heritage significance, or 
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(c) the development is limited to the removal of a tree or other vegetation that the Council 
is satisfied is a risk to human life or property, or 

(d) the development is exempt development. 

(4) Effect of Proposed Development on Heritage Significance 

 The consent authority must, before granting consent under this clause in respect of a 
heritage item or heritage conservation area, consider the effect of the proposed development 
on the heritage significance of the item or area concerned. This subclause applies regardless 
of whether a heritage management document is prepared under Subclause (5) or a heritage 
conservation management plan is submitted under Subclause (6). 

(5) Heritage Assessment 

 The consent authority may, before granting consent to any development: 

(a) on land on which a heritage item is located, or 

(b) on land that is within a heritage conservation area, or 

(c) on land that is within the vicinity of land referred to in Paragraph (a) or (b), 

 require a heritage management document to be prepared that assesses the extent to which 
the carrying out of the proposed development would affect the heritage significance of the 
heritage item or heritage conservation area concerned. 

(6) Heritage Conservation Management Plans 

 The consent authority may require, after considering the heritage significance of a heritage 
item and the extent of change proposed to it, the submission of a Heritage Conservation 
Management Plan before granting consent under this clause. 

(7) Archaeological Sites 

 The consent authority must, before granting consent under this clause to the carrying out of 
development on an archaeological site (other than land listed on the State Heritage Register 
or to which an interim heritage order under the Heritage Act 1977 applies): 

(a) notify the Heritage Council of its intention to grant consent, and 

(b) take into consideration any response received from the Heritage Council within 28 days 
after the notice is sent. 

(8) Aboriginal Places of Heritage Significance 

 The consent authority must, before granting consent under this clause to the carrying out of 
development in an Aboriginal place of heritage significance: 

(a) consider the effect of the proposed development on the heritage significance of the 
place and any Aboriginal object known or reasonably likely to be located at the place 
by means of an adequate investigation and assessment (which may involve 
consideration of a heritage impact statement), and 

(b) notify the local Aboriginal communities, in writing or in such other manner as may be 
appropriate, about the application and take into consideration any response received 
within 28 days after the notice is sent. 

  

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1977%20AND%20no%3D136&nohits=y
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(9) Demolition of Nominated State Heritage Items 

 The consent authority must, before granting consent under this clause for the demolition of a 
nominated State heritage item: 

(a) notify the Heritage Council about the application, and 

(b) take into consideration any response received from the Heritage Council within 28 days 
after the notice is sent. 

(10) Conservation Incentives 

 The consent authority may grant consent to development for any purpose of a building that 
is a heritage item or of the land on which such a building is erected, or for any purpose on an 
Aboriginal place of heritage significance, even though development for that purpose would 
otherwise not be allowed by this Plan, if the consent authority is satisfied that: 

(a) the conservation of the heritage item or Aboriginal place of heritage significance is 
facilitated by the granting of consent, and 

(b) the proposed development is in accordance with a heritage management document 
that has been approved by the consent authority, and 

(c) the consent to the proposed development would require that all necessary 
conservation work identified in the heritage management document is carried out, and 

(d) the proposed development would not adversely affect the heritage significance of the 
heritage item, including its setting, or the heritage significance of the Aboriginal place 
of heritage significance, and 

(e) the proposed development would not have any significant adverse effect on the 
amenity of the surrounding area. 

The subject site is located at 59-67 Bathurst Road, Orange. The site has an area of approximately 
20.9 hectares. The Wolaroi building was built in 1884 and acts as a picturesque example of 
nineteenth century residential architecture in Australia. The building consists of an ornate two 
storey Victorian Italianate style building with a tower. Today, the Wolaroi building acts as the main 
administration centre for the school. 

The proposed works are to the 1930s extension to the 1884 Wolaroi school building. The site 
contains approximately 24 buildings which features several 20th century classrooms, admin and 
sports facilities. The school is built around the former Wolaroi mansion. The extension does not 
have any heritage value, however, careful assessment has been undertaken to ensure the 
proposal is complimentary given its proximity and relationship with the Wolaroi school building. 

It is proposed to undertake alterations and additions to the 1930s extension to provide a larger 
dining hall on the ground floor, and new learning, break out spaces and bathroom facilities to the 
first floor. The proposal also involves conservation works and the addition of a new verandah at 
ground and first floor level (with stairs and a lift) to provide improved access. The proposed works 
seek to facilitate the continuation of the educational use of the place. 
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The proposed works have been referred to Council’s Heritage Advisor who provided the following 
comments: 

• An earlier plan proposed sliding aluminium windows above the arches in the north 
elevation. The amended plans propose to remove existing windows and replace with 
windows that match the original. This treatment of the external windows on the first floor 
of the north elevation will enhance the heritage significance and is supported. 

• An earlier plan depicted the proposed ramp up to the ground floor verandah in a detracting 
manner. The amended plans propose the use of a perforated sheet material to provide a 
uniform element to the outer face of the balustrade. This is supported as it will produce an 
improved and sympathetic character to this new element.  

• The existing internal stairs are to be retained with the floor infilled over. This space is to be 
retained and curated as the keeping and interpretative place for the former boarding 
house. This is supported as it follows previously provided heritage advice and comments.  

• Subject to conditions, the proposal is supported from a heritage perspective.   

Additionally, it is noted that: 

• The Wolaroi mansion will be retained In its current form. The proposed development does 
not involve works to the building, its landscape setting or entrance driveway. The landmark 
character of the heritage item will not be impacted by the proposal.  

• There is a negligible spatial or visual impact between the mansion and proposed 
development, and it is considered that the proposed development has been designed in 
consideration of heritage values.  

• The proposed design and detailing of the external works will complement existing buildings 
on the school campus and contribute to a harmonious and cohesive setting. 

• The proposed verandah incorporates design references to the historic building form and 
architecture.  

• The proposal involves the removal of three trees to the east of the extension to allow 
verandah access. These trees are not identified as holding any heritage value.  

• The works are restrained in their approach, limiting interventions to only what is necessary 
to minimise visual and material impacts to significant elevations, while also providing 
significant upgrades to the building to allow its ongoing use. 

• The new verandah and accessway will be present on the north elevation of the extension 
but will not dominate it.  

• The proposal involves the removal of intrusive elements (footbridge, external stairs and 
adjacent awning) that connect the 1930s extension with the former stables at first floor 
level. These elements are later additions that are unsightly and detract from the mansion 
and the 1930s extension.  

Council’s heritage adviser has recommended conditions of consent that have been incorporated 
into the attached Notice of Determination. The recommended conditions will ensure that the 
proposed works will have an acceptable impact on the Wolaroi building meet the objectives on 
this part. See attached recommended Notice of Determination for details.  
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5.21 - Flood Planning 

This clause applies to land identified on the Flood Planning Map as a Flood Planning Area and 
requires that, before any consent is issued, Council must be satisfied that the proposal: 

(a) is compatible with the flood function and behaviour on the land, and 

(b) will not adversely affect flood behaviour in a way that results in detrimental increases 
in the potential flood affectation of other development or properties, and 

(c) will not adversely affect the safe occupation and efficient evacuation of people or 
exceed the capacity of existing evacuation routes for the surrounding area in the event 
of a flood, and 

(d) incorporates appropriate measures to manage risk to life in the event of a flood, and 

(e) will not adversely affect the environment or cause avoidable erosion, siltation, 
destruction of riparian vegetation or a reduction in the stability of river banks or 
watercourses. 

 

As can be seen above, part of the subject land is mapped as being affected by the Blackmans 
Swamp Creek flood planning area. The area the subject of this application is however located well 
clear of the flood affected parts of the site. The proposed development in this regard will not 
change flooding regimes on or off the site and would be unlikely to cause or contribute to erosion, 
siltation or reduce riparian vegetation. On this basis the development is unlikely to create a cost 
burden on the community or neighbours. Additionally, the proposal does not increase impervious 
areas or runoff.  

Clause 5.22 Special Flood Considerations 

This clause applies to sensitive or hazardous development on land identified between the flood 
planning level and the level of the probable maximum flood, but does not apply to land at or 
below the flood planning level and requires that, before any consent is issued, Council must be 
satisfied of the following: 
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(3) Development consent must not be granted to development for the following purposes on 
land to which this clause applies unless the consent authority is satisfied that the 
development  

 (a) will affect the safe occupation and efficient evacuation of people in the event of a 
flood, and 

 (b) incorporates appropriate measures to manage risk to life in the event of a flood, and 

 (c) will adversely affect the environment in the event of a flood. 

Part (5) of clause 5.22 defines what is sensitive or hazardous development. Such development 
includes educational establishments. The map below shows the extent of the PMF Flooding on the 
site.  

 

Blackmans Swamp PMF map / subject site highlighted in blue 

As can be seen from the map above, the majority of land that is affected by the PMF flooding area 
is located towards the centre and eastern parts of the school grounds and is not near the 
development site (highlighted in blue in Figure above). The site has a long history of use for 
educational purposes. The planned works are located above the PMF mapping and occupation of 
this building on completion will not adversely affect the safe evacuation of students from the site 
in the event of a significant flood.  

Part 6 - Urban Release Area 

Not relevant to the application. The subject site is not located in an Urban Release Area. 

7.3 - Stormwater Management 

This clause applies to all industrial, commercial and residential zones and requires that Council be 
satisfied that the proposal: 

(a) is designed to maximise the use of water permeable surfaces on the land having regard to the 
soil characteristics affecting onsite infiltration of water 
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(b) includes, where practical, onsite stormwater retention for use as an alternative supply to 
mains water, groundwater or river water; and 

(c) avoids any significant impacts of stormwater runoff on adjoining downstream properties, 
native bushland and receiving waters, or if that impact cannot be reasonably avoided, 
minimises and mitigates the impact. 

The proposal maintains existing onsite stormwater management. The proposal is not expected to 
increase or alter the predevelopment levels.  

7.6 - Groundwater Vulnerability 

This clause seeks to protect hydrological functions of groundwater systems and protect resources 
from both depletion and contamination. Orange has a high water table and large areas of the LGA, 
including the subject site, are identified with “Groundwater Vulnerability” on the Groundwater 
Vulnerability Map. This requires that Council consider: 

(a) whether or not the development (including any onsite storage or disposal of solid or liquid 
waste and chemicals) is likely to cause any groundwater contamination or have any adverse 
effect on groundwater dependent ecosystems, and 

(b) the cumulative impact (including the impact on nearby groundwater extraction for potable 
water supply or stock water supply) of the development and any other existing development 
on groundwater. 

Furthermore consent may not be granted unless Council is satisfied that: 

(a) the development is designed, sited and will be managed to avoid any significant adverse 
environmental impact, or 

(b) if that impact cannot be reasonably avoided - the development is designed, sited and will be 
managed to minimise that impact, 

(c) if that impact cannot be minimised - the development will be managed to mitigate that 
impact. 

The proposal is not anticipated to involve the discharge of toxic or noxious substances and is 
therefore unlikely to contaminate the groundwater or related ecosystems. There are no aspects of 
the proposal that would cause adverse impacts on groundwater resources. In this regard: 

• The development of the land requires wastewater disposal to occur via Council’s sewer 
reticulation. 

• The proposal does not involve the use, storage or disposal of large quantities of liquid 
waste or chemicals in a manner that would pose a threat to groundwater resources 

• The proposal does not involve any activity that would deplete groundwater resources. 

Clause 7.11 - Essential Services 

Clause 7.11 applies and states: 

Development consent must not be granted to development unless the consent authority is satisfied 
that any of the following services that are essential for the proposed development are available or 
that adequate arrangements have been made to make them available when required: 

(a) the supply of water, 

(b) the supply of electricity, 
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(c) the disposal and management of sewage, 

(d) storm water drainage or on-site conservation, 

(e) suitable road access. 

The proposed development will satisfy the requirement of this clause. The subject land is serviced 
by all urban utilities. Any adjustment to existing utility services that are made necessary by this 
development proceeding are to be at the full cost of the developer. Recommended conditions 
attached.  

STATE ENVIRONMENTAL PLANNING POLICIES 

The following SEPPs applicable to the proposed development: 

• State Environmental Planning Policy (Resilience and Hazards) 2021 

• State Environmental Planning Policy (Biodiversity and Conservation) 2021 

• State Environmental Planning Policy (Transport and Infrastructure) 2021 

STATE ENVIRONMENTAL PLANNING POLICY (RESILIENCE AND HAZARDS) 2021 

Chapter 4 - Remediation of Land 

4.6 - Contamination and Remediation to be Considered in Determining Development 
Application 

(1) A consent authority must not consent to the carrying out of any development on land unless: 

(a) it has considered whether the land is contaminated, and 

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

(2) Before determining an application for consent to carry out development that would involve a 
change of use on any of the land specified in subsection (4), the consent authority must 
consider a report specifying the findings of a preliminary investigation of the land concerned 
carried out in accordance with the contaminated land planning guidelines. 

(3) The applicant for development consent must carry out the investigation required by 
Subsection (2) and must provide a report on it to the consent authority. The consent 
authority may require the applicant to carry out, and provide a report on, a detailed 
investigation (as referred to in the contaminated land planning guidelines) if it considers that 
the findings of the preliminary investigation warrant such an investigation. 

(4) The land concerned is: 

(a) land that is within an investigation area, 

(b) land on which development for a purpose referred to in Table 1 to the contaminated 
land planning guidelines is being, or is known to have been, carried out, 
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(c) to the extent to which it is proposed to carry out development on it for residential, 
educational, recreational or child care purposes, or for the purposes of a hospital -land: 

(i) in relation to which there is no knowledge (or incomplete knowledge) as to 
whether development for a purpose referred to in Table 1 to the contaminated 
land planning guidelines has been carried out, and 

(ii) on which it would have been lawful to carry out such development during any 
period in respect of which there is no knowledge (or incomplete knowledge). 

In consideration of the above, there is no evidence of contamination on site. The development site 
has long standing education use; it is not located within an investigation area; and is not known to 
have been used for a purpose listed in Table 1 to the contaminated land planning guidelines. As 
such, a contamination investigation report has been deemed not necessary. Given the above, 
Council does not expect any adverse impacts In response to the proposed works.  

STATE ENVIRONMENTAL PLANNING POLICY (BIODIVERSITY AND CONSERVATION) 2021 

Chapter 2 - vegetation in non-rural areas 

The Biodiversity and Conservation SEPP requires consideration for the protection and/or removal 
of vegetation and gives effect to the local tree preservation provisions of ODCP 0.4 Tree 
Preservation. 

It is proposed to undertake alterations and additions to the 1930s extension to provide a larger 
dining hall on the ground floor, and new learning, break out spaces and bathroom facilities to the 
first floor. The proposal also involves conservation works and the addition of a new verandah at 
ground and first floor level (with stairs and a lift) to provide improved access. The proposed works 
seek to facilitate the continuation of the educational use of the place.  

The proposal involves the removal of three trees from the eastern side of the extension building to 
facilitate access to the proposed verandah.  

Council conducted a site inspection on 8 May 2025 and found the following:  

• The three trees planted in a small grove as part of the site landscaping.  

• The three trees are deciduous specious that are not native to the land nor hold any 
heritage value.  

• Although the health of the trees are not in question, it is noted that the removal is 
necessary to facilitate the proposed works. The proposed works would work to support the 
continuation of the educational use of the site.  

• There are no objections to the planned removal of the trees. The impact on existing 
vegetation is considered minimal in consideration to the proposed works and existing trees 
on site.  

• The trees are not identified as having any heritage significance and at time of inspection 
the trees did not appear to support threatened habitats or species.  

• To compensate for the loss of trees, a condition has been imposed requiring three trees to 
be planted within the development site. These trees shall be a minimum of 75L container 
size at time of planting and the species selected shall have the ability to grow to 10m at 
maturity.  

• Given the above the proposal is considered acceptable with regard to the Biodiversity and 
Conservation SEPP and Part 0.4 of the ODCP 2004.  
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STATE ENVIRONMENTAL PLANNING POLICY (TRANSPORT AND INFRASTRUCTURE) 2021 

2.119 Development with frontage to classified road. 

Given that part of the campus has frontage to a classified road (Bathurst Road) Section 2.119 of 
State Environmental Planning Policy (Transport and Infrastructure) 2021 (the SEPP) requires 
consideration. 

Classified road has the same meaning as in the Roads Act 1993. 

Note. 

The term is defined as follows - 

classified road means any of the following - 

(a) a main road, 

(b) a highway, 

(c) a freeway, 

(d) a controlled access road, 

(e) a secondary road, 

(f) a tourist road, 

(g) a tollway, 

(h) a transitway, 

(i) a State work. 

In consideration of this clause, the proposal will not alter existing vehicular access arrangements 
to the school site via Bathurst Road, Cox Avenue, Allenby Road or Icely Road. The proposal will 
have nil impact on the safety, efficiency and ongoing operation of Bathurst Road. The proposal is 
well removed from the Bathurst Road frontage and will not be impacted by traffic noise or vehicle 
emissions. 

Section 2.122 Traffic-generating Development 

The proposed development does not represent traffic generating development because pursuant 
to Section 2.122(1) and the Table in Schedule 3 of SEPP it does not involve: 

(a) new premises of the relevant size or capacity, or 

(b) an enlargement or extension of existing premises, being an alteration or addition of the 
relevant size or capacity. 

As such, the proposed development is not required to be referred to TfNSW. 

Chapter 3  Educational establishments and child care facilities.  

Clause 3.36   Schools - development permitted with consent 

(1) Development for the purpose of a school may be carried out by any person with development 
consent on land in a prescribed zone. 

(6) Before determining a development application for development of a kind referred to in 
Subclause (1)… the consent authority must take into consideration - 

(a) the design quality of the development when evaluated in accordance with the design 
quality principles set out in Schedule 8, and  
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(b) whether the development enables the use of school facilities (including recreational 
facilities) to be shared with the community.  

In consideration of the applicable clauses: 

• The proposed development is permitted within consent on the subject land [prescribed 
zone R1 General Residential]. 

• Pursuant to Section 3.36(6), development consent must not be granted unless the consent 
authority has considered the design quality of the development against the design quality 
principles set out in Schedule 8 of the SEPP. It is considered that the proposal will satisfy 
the design principles established in Schedule 8, as follows: 

Principle 1 - Context, built form and landscape 

• Schools should be designed to respond to and enhance the positive qualities of their 
surroundings. 

• In designing built forms and landscapes, consideration should be given to a Country-centred 
approach and respond to site conditions such as orientation, topography, natural systems, 
Aboriginal and European cultural heritage and the impacts of climate change. 

• Landscapes should be integrated into the overall design to improve amenity and to help 
mitigate negative impacts on the streetscape and neighbouring sites. 

The development satisfies the matters raised in Principle 1. In this regard: 

- The proposed works pertain to the 1930s extension and do not involve any changes to 
the original 1884 Wolaroi Building. The Development Application has been designed 
with careful assessment undertaken to ensure the proposal is complimentary given its 
proximity and relationship with the Wolaroi school building.  There is a negligible 
spatial or visual impact between the mansion and proposed development, and it is 
considered that the proposed development has been designed in consideration of 
heritage values. 

- The proposed design and detailing of the verandah and ramp will complement existing 
buildings on the school campus and contribute to a harmonious and cohesive setting. 

- The proposed verandah incorporates design references to the historic building form 
and architecture.  

- The proposal involves the removal of intrusive elements (footbridge, external stairs 
and adjacent awning) that connect the 1930s extension with the former stables at first 
floor level. These elements are later additions that are unsightly and detract from the 
mansion and the 1930s extension.  

- The proposal involves the repair of degraded elements of the mansion’s balcony at 
first floor level (decking boards, balustrade panels, and column bases), thereby 
conserving a highly significant component of the mansion. 

Principle 2 - Sustainable, efficient and resilient  

• Good school design combines positive environmental, social and economic outcomes and 
should align with the principles of caring for Country. 

• Schools should be designed to be durable and resilient in an evolving climate. 
  



PLANNING & DEVELOPMENT COMMITTEE 5 AUGUST 2025 
2.5 Development Application DA 100/2025(1) - 59-67 Bathurst Road - KWS 

Page 356 

• Schools and their grounds should be designed to minimise the consumption of energy, 
water and other natural resources and reduce waste. 

The development satisfies the matters raised in Principle 2. In this regard: 

- The proposal involves a purpose-built learning spaces and break out rooms that may 
be easily adapted for associated uses. 

- The proposed alterations and additions enable the continued use of the extension as 
an educational facility. This aligns with the objective of this principle to provide 
‘positive environmental, social, economic outcomes…’.  

- The improvement of this facility is not expected to have any opposing effect on 
aboriginal principles of caring for country.  

- The new building works will be subject to the requirements of Section J of the National 
Construction Code. 

Principle 3 - Accessible and inclusive  

• School buildings and grounds should be welcoming, easy to navigate and accessible and 
inclusive for people with differing needs and abilities. 

• Schools should be designed to respond to the needs of children of different ages and 
developmental stages, foster a sense of belonging and seek to reflect the cultural diversity 
of the student body and community. 

• Schools should be designed to enable sharing of facilities with the community and to cater 
for activities outside of school hours. 

The development satisfies the matters raised in Principle 3. In this regard: 

- The proposal involves the addition of a verandah to the ground and first floor to 
improve accessibility to and from the building. Additionally, the proposal involves the 
addition of a ramp and lift. This has been designed appropriately to align with the 
existing heritage design of the site and provides increased accessibility and inclusivity 
for students, staff and visitors. This specifically aligns with the principle for schools to 
be, “easy to navigate and accessible and inclusive for people with differing needs and 
abilities”. 

- The proposal does not involve community use of the building; notwithstanding, other 
existing facilities on the school campus are shared with the community for certain 
activities outside of school hours. 

Principle 4 - Healthy and safety 

• Good school design should support wellbeing by creating healthy internal and external 
environments. 

• The design should ensure safety and security within the school boundaries, while 
maintaining a welcoming address and accessible environment. 

• In designing schools, consideration should be given to connections, transport networks and 
safe routes for travel to and from school. 
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The development satisfies the matters raised in Principle 4. In this regard: 

- The new building will improve the standard of student education. 

- The proposal improves the accessibility and transport network to and from the 
extension building.  

- The proposal will not alter existing site operational arrangements in relation to access 
and security. 

Principle 5 - Functional and comfortable 

• Schools should have comfortable and engaging spaces that are accessible for a wide range 
of formal and informal educational and community activities. 

• In designing schools, consideration should be given to the amenity of adjacent 
development, access to sunlight, natural ventilation, proximity to vegetation and 
landscape, outlook and visual and acoustic privacy. 

• Schools should include appropriate indoor and outdoor learning and play spaces, access to 
services and adequate storage. 

The development satisfies the matters raised in Principle 5. In this regard: 

- The proposal involves internal reconfiguration to the ground and first floor to allow for 
a larger dining hall and new learning / break out spaces. This involves the removal of 
sections of walls to create larger spaces with the retention of nibs and bulkheads to 
ensure the original plan remain legible. This has been reviewed by Councils heritage 
adviser and found to be acceptable and ensures the improved functionality of the 
educational use of this space.  

- It is noted that all demolished student accommodation will be transferred to the new 
student accommodation undergoing construction (DA 147/2023(2).  

- The proposed alterations and additions aims to respect the existing amenity of 
surrounding school buildings and neighbouring residential sites.   

- The extension building maintains high levels of ventilation and access to natural light.  

Principle 6 - Flexible and adaptable  

• In designing schools, consideration should be given to future needs and take a long-term 
approach that is informed by site-wide strategic and spatial planning. 

• Good design for schools should deliver high environmental performance and ease of 
adaptation, and maximise multi-use facilities. 

• Schools should be adaptable to evolving teaching methods, future growth and changes in 
climate, and should minimise the environmental impact of the school across its life cycle. 

The development satisfies the matters raised in Principle 6. In this regard: 

- The proposed works enable to continued and improved use of the extension building 
to be used for educational purposes. The extension enables multi uses within the site, 
including learning spaces, break out rooms, dining halls, bathrooms and storage. 
Additionally, the extension building maintains the office/meeting rooms, board room, 
accommodation, living and kitchen spaces.  
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- Additionally, it is noted that the proposed learning spaces and break out rooms are 
purpose-built spaces that may be easily adapted for associated uses. 

Principle 7 - Visually appealing 

• School buildings and their landscape settings should be aesthetically pleasing by achieving 
good proportions and a balanced composition of built and natural elements. 

• Schools should be designed to respond to and have a positive impact on streetscape 
amenity and the quality and character of the neighbourhood. 

• The identity and street presence of schools should respond to the existing or desired future 
character of their locations. 

• The design of schools should reflect the school’s civic role and community significance. 

The development satisfies the matters raised in Principle 7. In this regard: 

- The design of the external works including the verandah, ramp, stairs and lift takes into 
consideration the design and colours of the Wolaroi house and the surrounding school 
buildings. This ensures that the proposed works remain complimentary to the site.  

- The remaining works are internal and involve internal reconfiguration to enable 
improved use of the site and will not be readily visible from the public domain. 

- Additionally, it should be noted that the application was referred to Councils’ heritage 
adviser who provided preliminary advice and reviewed updated plans to ensure that 
the external and internal works were complementary to the area and the item 

PROVISIONS OF ANY DRAFT ENVIRONMENTAL PLANNING INSTRUMENT THAT HAS BEEN PLACED 
ON EXHIBITION 4.15(1)(a)(ii) 

There are no draft Environmental Planning Instruments currently on exhibition that relate to the 
subject land or proposed development. 

DESIGNATED DEVELOPMENT 

The proposed development is not designated development. 

INTEGRATED DEVELOPMENT 

The proposed development is not integrated development. 

PROVISIONS OF ANY DEVELOPMENT CONTROL PLAN s4.15(1)(a)(iii) 

Orange Development Control Plan 2004 

The Development Control Plan 2004 (DCP) applies to the subject land. An assessment of the 
proposed development against the relevant Planning Outcomes will be undertaken below.  

Part 00 - Tree Preservation 

The proposal involves the removal of 3 trees from the eastern side of the building that are 
required to be removed to allow for the construction of the verandah access way. The trees are 
planted as part of a small grove situated to the east of the site. The remaining trees are to remain 
unimpacted with only the necessary removal required to enable the works.  
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The trees are not identified as having any heritage significance and at time of inspection (8 May 
2025), the trees did not appear to support threatened habitats or species. To compensate for the 
loss of trees, a condition has been imposed requiring three trees to be planted within the 
development site. These trees shall be a minimum of 75L container size at time of planting and the 
species selected shall have the ability to grow to 10m at maturity.  

Please refer to Biodiversity and Conservation within this report for further assessment. 

Given the above, the proposal is considered to have a satisfactory impact. The proposed enables 
the continued and improved educational use of the extension building and has an acceptable 
impact on biodiversity with the addition of plantings to replace the removed trees. 

Part 7 - Development in residential zones  

Chapter 7 Development in Residential Areas applies to the subject land. However, the DCP only 
sets Planning Outcomes that are relevant to: 

• Urban residential subdivision (typically in an estate situation). 

• Residential development (dwellings, dual occupancies, multi-dwelling complexes). 

• Health consulting rooms (essentially the re-use of a former dwelling). 

• Shops and businesses. 

• Exhibition homes. 

• Home businesses. 

• Bed and breakfast development. 

• Development in the villages of Spring Hill and Lucknow. 

• Development in the vicinity of Charles Sturt University. 

The development proposed by this DA does not fit within any of the above categories. There are 
no Planning Outcomes in DCP 2004 – 07 that are of relevance to this proposal.  

Part 13 - Heritage 

Orange DCP 2004 - 13 Heritage sets the following Planning Outcomes: 

• Development relates to the significant features of heritage buildings on or near the site, as 
reflected in inventory sheets. 

• Development conforms with recognised conservation principles. 

• Conservation Management Plans are prepared for development having a significant effect 
on heritage sites. 

The proposal is not adverse to these Planning Outcomes. Heritage matters have been addressed 
above under the heading Clause 5.10. Council’s Heritage Adviser has reviewed the plans and has 
indicated support for the planned works. The proposal will not adversely impact on the 
significance of the Local heritage item on the subject land. 
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Part 15 - Car Parking 

Pursuant to DCP 2004, the minimum onsite parking requirement for schools is 1 space for every 
two employees and 1 space per ten students over 17 years of age. The proposal does not involve 
any alteration to staff and students numbers. Additional parking will not be required for the 
proposed re-development. 

Orange Development Control Plan 2004 – 4A Flood Affected Land 

According to the Blackmans Swamp Creek and Ploughmans Creek Flood Study, small areas within 
the eastern and northern sections of the campus are subject to overland flow of +100mm; while 
the south western corner (Bathurst Road frontage) is identified as a flood planning area. The 
planned works are located well away from those parts of the site affected by flooding. The 
requirements of DCP 2004 – 4a have been addressed earlier in this report under the sub heading 
Clause 5.21 and 5.22. 

INFILL GUIDELINES 

The proposed development will be consistent with the relevant criteria contained in Council’s Infill 
Guidelines: 

• The proposed works will not be visible from the public domain. The character of the 
surrounding streetscapes will not be impacted. 

• The development will be visually and spatially removed from the heritage item on the 
subject land and will have nil impacts on its significance. 

• The proposed building design and detailing will reasonably complement nearby buildings 
on the school campus and contribute to a harmonious and cohesive setting. 

PROVISIONS PRESCRIBED BY THE REGULATIONS s4.15(1)(a)(iv) 

Demolition of a Building (clause 61) 

The proposal involves demolition works to facilitate the planned development. Conditions have 
been imposed in relation to waste management and compliance with applicable standards. 
Additionally, it is noted that the proposed demolition works have been reviewed by Council’s 
Heritage Advisor who found the work to be acceptable, subject to conditions. See attached Notice 
of Determination. 

Fire Safety Considerations (clause 62) 

The proposal does not involve a change of building use for an existing building. The proposal seeks 
to improve the existing educational use of the extension building.  

Section 64 Consent authority may require upgrade of buildings 

This section applies to a development application for development comprising the rebuilding, 
alteration, enlargement or extension of an existing building. In determining the application, 
Council is required to take into consideration whether it would be appropriate to require the 
existing building to be brought into total or partial conformity with the National Construction Code 
(NCC). 

A BCA 2022 Review has been prepared by Philip Chun Building Compliance and was submitted in 
support of the application. 
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The report reviews the capability of the design to meet Building Code of Australia 2019 
Amendment 1 (BCA) requirements, as required by Section 19 of the Environmental Planning and 
Assessment (Development Certification and Fire Safety) Regulation 2021. 

The report gives consideration to the following key compliance matters of the BCA provisions, 
being: 

• Section B - Structure 

• Section C - Fire Resistance 

• Section D - Access and Egress* 

• Section E - Fire Services and Equipment 

• Section F - Health and Amenity 

• Section G - Ancillary Provisions 

• Section J - Energy Efficiency 

A separate report by Credwell Consulting was also submitted in support of the application which 
addressed matters in relation to access for people with a disability. Council’s building staff have 
included conditions of consent to address issues in relation building upgrade requirements.  

BASIX Commitments (clause 75) 

BASIX is not applicable to the proposed development. 

THE LIKELY IMPACTS OF THE DEVELOPMENT s4.15(1)(b) 

Heritage Significance 

As outlined in this report, the proposal will not have adverse impact on the significance of the 
Wolaroi Mansion on the subject land. A detailed assessment of heritage related matters has been 
provided  above under the heading 5.10 Heritage.  

Visual Impacts 

The proposed building will have acceptable visual impacts as follows: 

• The proposed verandah and ramp will not be visible from the public domain. It is noted 
that the design of the verandah and ramp is in keeping of the existing character, colours, 
and design of surrounding school buildings, namely Wolaroi building.  

• The proposed design and detailing will reasonably complement nearby buildings on the 
school campus and contribute to a harmonious and cohesive setting. 

• The proposed works will allow for the continued use of the extension building to be used 
for educational purposes.  

Traffic Matters 

• The proposal will have nil impact on existing traffic arrangements (site accesses, internal 
roadways, parking areas, car parking requirements). The applicants advise that there is no 
proposal to alter student numbers. The proposal does not generate an increase in the need for 
additional parking.  
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Privacy 

• There are no aspects of the proposal that would cause adverse privacy impacts on the 
residential properties that adjoin the school campus. The existing interface with these 
properties remain unaffected.  

Noise 

• The proposal relates to the refurbishment of an existing school building. The proposal is not 
expected to cause additional noise impacts on residential properties that adjoin the school 
campus. The proposed works are well removed from surrounding residential properties.  

Environmental Impacts 

• The site for the proposed works does not have particular environmental values. Conditions are 
included in relation to waste management (associated with demolition works). 

Construction Impacts 

The construction phase of the development will be managed so as to not adversely impact upon 
the operation and safety of the school environment; or the amenity of surrounding development. 
The applicants submit that potential impacts will be addressed as follows: 

• Construction fencing/hoarding is to be established around the work site to prevent 
unauthorised entry. 

• Access routes to and from the work site for authorised personnel and construction vehicles 
are to be clearly delineated and barricades/fencing to be established where necessary. 

• Safe access routes around the work site for students and others associated with the school 
are to be clearly delineated and barricades/fencing to be established where necessary. 

• A parking area is to be designated for construction related vehicles. 

• A designated waste storage area with appropriate holds is to be provided to minimise 
wind-blown litter. 

• Ensure construction activities are confined to standard work hours so as to reduce noise 
impacts to sensitive receivers where possible.  

• Place appropriate work site safety signage as required. 

The above-described measures are considered to be acceptable. The works are located centrally 
within the development and the school will ultimately be responsible for implementing these 
controls during construction.  

Headworks Charges 

The proposed works do not result in additional floor area or student accommodation. Water and 
sewer headworks charges are not applicable to the proposal pursuant to the Water Management 
Act 2000.  

THE SUITABILITY OF THE SITE s4.15(1)(c) 

The subject site will be suitable for the proposed development due to the following:  

• The development is permitted with development consent and is consistent with the R1 
General Residential zone objectives.  

• The site has longstanding use for educational purposes (since 1884). 
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• The development application has been designed with careful assessment undertaken to 
ensure the proposal is complimentary to the site. The design of the external works (including 
the verandah, stairs, ramp and lift) incorporates the design and colours of the Wolaroi house 
and surrounding school buildings.  

• The proposed building is visually and spatially removed from the heritage item on the subject 
land. 

• Utility services are available. 

• Site access and onsite vehicle areas are suitable. 

• The land is not subject to known technological or natural hazards. 

ANY SUBMISSIONS MADE IN ACCORDANCE WITH THE ACT s4.15(1)(d) 

The proposed development is defined as "advertised development" under the provisions of the 
Community Participation Plan. The application was advertised for the prescribed period of 14 days 
and at the end of that period no submissions were received. 

PUBLIC INTEREST s4.15(1)(e) 

The proposed development is considered to be of minor interest to the wider public due to the 
relatively localised nature of potential impacts. The proposal will not be inconsistent with any 
policy statement, planning study or guideline that has not been considered in this assessment. 
There are no aspects of the proposal that will be contrary to the welfare or well-being of the 
general public. 

SUMMARY 

The proposed development is permissible with the consent of Council. The proposed development 
complies with the relevant aims, objectives and provisions of Orange LEP 2011 (as amended) and 
DCP 2004. A Section 4.15 assessment of the development indicates that the development is 
acceptable in this instance. Attached is a draft Notice of Determination outlining a range of 
conditions considered appropriate to ensure that the development proceeds in an acceptable 
manner. 

COMMENTS 

The requirements of the Development Engineer and Heritage Advisor are included in the attached 
Notice of Determination. 
 

ATTACHMENTS 

1 Draft Notice of Determination, D25/87879⇩  
2 Plans, D25/84320⇩  
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2.6 POST-EXHIBITION REPORT - AMENDMENT TO ORANGE DEVELOPMENT CONTROL PLAN 
2004 - 277 CARGO ROAD SITE-SPECIFIC DEVELOPMENT CONTROL PLAN 

RECORD NUMBER: 2025/1559 
AUTHOR: Alison Weir, Coordinator Strategic Planning      
  

EXECUTIVE SUMMARY 
Council resolved at the 3 June 2025 Planning and Development Committee meeting, to place an 
amendment to the Orange Development Control Plan 2004 to guide the development of land at 
277 Cargo Road, Orange, being Lot A DP 408148 on public exhibition. The amendment to the 
Orange Development Control Plan 2004 was placed on exhibition for a period of 28 days from 
Tuesday, 10 June 2025 until Tuesday, 8 July 2025.  

The draft site-specific Development Control Plan (Attachment 1) applies to land known as 
“Stage 1” of the Witton Place Candidate Area.  The Witton Place Candidate Area is one of several 
greenfield precincts identified by the Orange Local Housing Strategy (OLHS) (adopted 7 June 2022) 
as being suitable for investigation for rezoning and associated residential development.  Under the 
OLHS, the Witton Place Candidate Area is identified as a critical site for meeting the City of 
Orange’s long-term housing needs.   

Figure 1 - Witton Place Candidate Area and 277 Cargo Road 
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LINK TO DELIVERY/OPERATIONAL PLAN 

The recommendation in this report relates to the Delivery/Operational Plan Strategy “7.3 Plan for 
growth and development that balances liveability with valuing the local environment”. 

FINANCIAL IMPLICATIONS 

Nil. 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil. 

RECOMMENDATION 

1 That Council adopts the amendment Orange Development Control Plan 2004 and includes 
site-specific development controls relating to 277 Cargo Road (Lot A DP 408148) under 
Chapter 7 of Orange Development Control Plan 2004.  

2 That a notice be placed on Council’s website for the adoption of the amendment to the 
Orange Development Control Plan 2004 in accordance with the Environmental Planning and 
Assessment Regulation 2021 within 28 days of adoption.  

FURTHER CONSIDERATIONS 

Consideration has been given to the recommendation’s impact on Council’s service delivery; 
image and reputation; political; environmental; health and safety; employees; stakeholders and 
project management; and no further implications or risks have been identified. 

SUPPORTING INFORMATION 

Consistent with Council’s approach to the OLHS Candidate Areas, and in accordance with the 
requirements of Section 8.8 of the OLHS Council, staff prepared an Urban Design Study to guide 
any future Planning Proposals for the Candidate Area. The Structure Plan responds to the key 
features of the sites in ensuring that density is well located to not impact on any key views into the 
site, that density is located on amenity, and that open space protects and enhances the key 
natural features of the site. The Urban Design Study has been translated into site-specific controls 
for 277 Cargo Road that are included in the draft site-specific Development Control Plan.  

The draft site-specific Development Control Plan responds to the requirements of Part 6 Urban 
release areas, Clause 6.3 Development Control Plan of the LEP, and includes:  

(a) A staging plan outlining future staging for Witton Place Candidate Area. 

(b) Detailed urban design controls, seeking to protect and enhance the rural entry into the city. 
visually prominent locations and ensure the sustainable and efficient use of land. 

(c) An overall transport movement hierarchy. 

(d) An open space strategy ensuring the enhancement and protection of riparian corridors, 
vegetation and visually prominent locations. 

(e) Stormwater and water quality management controls. 

(f) Controls seeking to ameliorate natural and environmental hazards. 

(g) Controls seeking to ensure the suitable provision of public facilities and services. 
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The amendment to the Orange Development Control Plan 2004 was placed on exhibition for a 
period of 28 days from Tuesday, 10 June 2025 until Tuesday, 8 July 2025. During the exhibition 
period two submissions (Attachment 2) were received.  

Submission 1 

The submitter requested the inclusion of a neighbouring property as part of the Development 
Control Plan. The subject land requested for the inclusion has not been rezoned, nor being 
assessed by Council as a planning proposal, therefore it cannot be included as part of the 
Development Control Plan as it is not zoned to facilitate the development which is anticipated 
under the site-specific controls.  

Submission 2 

The submission was noted as confidential, however, in accordance with Council’s Community 
Participation Plan (December 2023) submissions are not confidential and are open to public access 
under the Government Information (public Access) Act 2009. The submission has therefore been 
summarised as follows.  

The submitter notes numerous amendments to the Witton Place Candidate Area Structure Plan 
including detailed layout and alignment requirements, open space requirements, additional road 
connections through to Witton Place, relocation of an emergency access point for firefighting 
purposes, and active travel route locations. Other suggested amendments relate to the layout of 
later stages of the structure plan which are not subject to the controls of the DCP.  

As per the requirements of the Orange Local Housing Strategy, a comprehensive urban design 
analysis and associated structure plan was developed for the Witton Place Candidate Area. 
Accordingly, the structure plan responded to the strategic need for greater housing diversity and 
better placemaking through a rigorous urban design process.  

The proposed changes, whilst understanding the need for flexibility in the concept layout, are in 
contention with principles and objectives of the urban design study. Notwithstanding this, it is 
noted that the Structure Plan provides high level principles and guidance regarding the future 
subdivision and design of the precinct. Alterations or changes to the layout will be considered on 
the merits of the proposal, alongside detailed survey, and engineering input at the Development 
Application stage. Based on the submission it is not considered necessary to make any detailed 
amendments to the concept plan. Any changes to the subsequent stages of the structure plan can 
be reviewed if a future Planning Proposal and Site-Specific Development Control Plans are 
received for those sites.  

The submission also requested changes to written controls in relation to clarifying Water Sensitive 
Urban Design (WSUD) standards, clarifying the protection of native vegetation, battleaxe lot 
controls, mid-block connection lengths and clarity of the wording of controls within the site-
specific Development Control Plan. The Development Control Plan has been amended to reflect 
the comments in the submission with the changes addressing the following:  

Summary of Amendments 

1. The DCP has been amended to reflect the WSUD design requirements (D8, D10-D12) 
consistently adopted for development within drinking water catchments, which has been the 
approach adopted for the Redmond Place precinct.  

2. Control (Subdivision Design, D6) in relation to protecting vegetation have been amended to 
reflect the exclusion of the pine plantation. 



PLANNING & DEVELOPMENT COMMITTEE 5 AUGUST 2025 
2.6 Post-exhibition Report - Amendment to Orange Development Control Plan 2004 - 277 Cargo 

Road Site-Specific Development Control Plan 

Page 408 

3. Controls allowing for the provision of battleaxe lots have been added (D31 and D32). Noting 
that battleaxe lots are generally only appropriate in exceptional circumstances, such as 
where conventional vehicle access to a primary road is denied. 

4. Mid-block connections numerical provisions have been removed. 

Next Steps 

If Council proceed as per the recommendation, the site-specific Development Control Plan will be 
appended to the Orange Development Control Plan 2004 - DCP 07 Development in Residential 
Areas, and uploaded to Council’s website with a notice of adoption (see Attachment 3 for the 
draft Notice of Adoption of Amendment to ODCP 2004).  
 

ATTACHMENTS 

1 ODCP 2004 - Site Specific Development Control Plan 277 Cargo Road, D25/85514⇩  
2 Submissions (redacted), D25/85904⇩  
3 Draft Notice of Adoption of Amendment to ODCP 2004, D25/85523⇩  
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2.7 AMENDMENT TO ORANGE DEVELOPMENT CONTROL PLAN 2004 - SITE-SPECIFIC 
DEVELOPMENT CONTROL PLAN - 274 LEEDS PARADE 

RECORD NUMBER: 2025/1383 
AUTHOR: Craig Mortell, Senior Planner      
  

EXECUTIVE SUMMARY 

The site-specific Development Control Plan (DCP) for 274 Leeds Parade (attachment 1) was 
adopted at the Planning and Development Committee meeting on 2 April 2024. In accordance 
with Section 14(2) of the Environmental Planning and Assessment Regulation 2021 the notice was 
not loaded onto Councils website of the adoption within 28 days requiring Council to re-adopt the 
DCP.  

The draft site-specific DCP has been reformatted to align with Council’s current DCP structure and 
updated to remove references to 264 Leeds Parade, which while rezoned, requires a redesign of 
the concept plan. 

  

 

Figure 1 – 274 Leeds Parade site-specific Development Control Plan layout 

LINK TO DELIVERY/OPERATIONAL PLAN 

The recommendation in this report relates to the Delivery/Operational Plan strategy “7.3 Plan for 
growth and development that balances liveability with valuing the local environment”. 
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FINANCIAL IMPLICATIONS 

Nil 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil 

RECOMMENDATION 

1 That Council adopts the amendment Orange Development Control Plan 2004 and includes 
site-specific development controls relating to  274 Leeds Parade (Lot 211 DP 1177178)  
under chapter 7 of Orange Development Control Plan 2004. 2 

2 That a notice be placed on Council’s website of the adoption of the amendment to the 
Orange Development Control Plan 2004 in accordance with the Environmental Planning and 
Assessment Regulation 2021 within 28 days of adoption.  

FURTHER CONSIDERATIONS 

Consideration has been given to the recommendation’s impact on Council’s service delivery; 
image and reputation; political; environmental; health and safety; employees; stakeholders and 
project management; and no further implications or risks have been identified. 

SUPPORTING INFORMATION 

The subject land at 274 Leeds Parade was identified in the Orange Local Housing Strategy as part 
of a candidate area suitable for future residential development. A planning proposal to rezone the 
land from B7 Business Park to R1 General Residential was submitted to Council and considered at 
the Planning and Development Committee meeting on 7 March 2023. The draft site-specific DCP 
related specifically to the northern portion of the candidate area and was supported on the basis 
that it aligned with strategic planning objectives to increase housing supply. 

As part of the rezoning process, the site was designated an Urban Release Area under section 6.3 
of the Orange Local Environmental Plan 2011, requiring the preparation and adoption of a site-
specific Development Control Plan (DCP) before development can proceed. The site-specific DCP 
addresses the following matters: 

Staging Plan: 

The site pertains only to 274 Leeds Parade as a single stage. This aligns with Council's 
infrastructure and servicing plans. 

Transport and Movement: 

No additional access points are proposed to Leeds Parade. Access is proposed from Miriam 
Drive. 

Landscaping Strategy: 

A landscape buffer is proposed along the southern edge for amenity and water quality 
management. Further landscaping is proposed along Leeds Parade. 

Recreation Network: 

The proposal does not include open space. The site is in proximity to regional open space 
networks and cycleways within the broader residential precinct.  
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Stormwater and Water Quality: 

Stormwater flows are conceptually addressed to connect into the existing stormwater 
harvesting scheme nearby. The southern landscape area contributes to water quality 
outcomes. 

Natural Hazards: 

The site is confirmed to not be flood prone. The land is identified as bush fire prone land and 
will be required to address Planning for Bush Fire Protection 2019 in accordance with the 
Environmental Planning and Assessment Act 1979 at the Development Application stage.  

Urban Design and Significant Sites: 
 
The DCP provides for setbacks, landscaping, and access controls along Leeds Parade to 
manage the interface. 
 
Higher Density and Commercial Uses: 

Not proposed due to lack of supporting facilities. 

Public Services and Facilities: 

Not proposed as the site can access existing services. 

The draft site-specific DCP was placed on exhibition concurrently with the Planning Proposal for a 
period of 28 days from 18 January 2024 to 16 February 2024.  

2 submissions (attachment 2) were received in relation to the draft requesting the protection of 
the established trees along Miriam Drive. The draft site-specific DCP requires the protection of 
significant landscape features addressing the submissions received. Post exhibition, the draft site-
specific DCP has been formatted to ensure consistency with DCP 2004 and the consultants’ 
branding elements have been removed.  

An administrative error now requires Council to re-adopt the draft site-specific Development 
Control Plan for 274 Leeds Parade to ensure compliance with Section 14(2) of the Environmental 
Planning and Assessment Regulation 2021. The draft notice of adoption (attachment 3) has been 
attached to this report.  
 

ATTACHMENTS 

1 Draft Development Control Plan - 274 Leeds Parade, D25/77084⇩  
2 Submissions (redacted) -  LEP Amendment 34 and Site Specific DCP - 274 Leeds Parade, 

D24/27476⇩  
3 Draft Notice of Adoption - site-specific DCP 274 Leeds Parade, D25/85830⇩  
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2.8 PLANNING PROPOSAL - RURAL LAND BOUNDARY ADJUSTMENT CLAUSE 

RECORD NUMBER: 2025/1263 
AUTHOR: Craig Mortell, Senior Planner      
  

EXECUTIVE SUMMARY 

Council regularly receives enquiries from rural and environmental landowners seeking to realign 
lot boundaries for practical, sensible reasons (e.g. aligning with natural features, correcting historic 
errors, improving access). However, Orange LEP 2011 currently provides no mechanism for these 
adjustments unless they meet a vague and subjective “minor change” test under State 
Environmental Planning Policy (Exempt and Complying Development Codes) 2008. 

This local policy gap: 

• Creates unnecessary stress and uncertainty for landowners. 

• Consumes significant staff time due to lack of clear guidance or standards. 

• Exposes Council to allegations of inconsistency, bias, favouritism or ad-hoc decision making 
when decisions differ from case to case. 

• Fails to recognise circumstances where realignments deliver environmental or agricultural 
benefits without fragmenting rural land. 

A framework is needed to provide clarity, fairness and consistency, while upholding the strategic 
goals of protecting productive rural land and avoiding inappropriate subdivision. 

Staff have prepared a Planning Proposal and supporting Development Control Plan (DCP) 
amendments that would introduce a formal mechanism for assessing and approving genuine rural 
lot boundary adjustments, bringing Orange in line with regional best practice. It is anticipated that 
Council staff, following Council authorisation and receipt of a gateway determination from the 
Department, place the amendment to the LEP and the draft DCP on public exhibition concurrently. 
The exhibition period would extend for 28 days.  

LINK TO DELIVERY/OPERATIONAL PLAN 

The recommendation in this report relates to the Delivery/Operational Plan Strategy “7.3 Plan for 
growth and development that balances liveability with valuing the local environment”. 

FINANCIAL IMPLICATIONS 

Nil 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil 
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RECOMMENDATION 

That Council resolves to:  

1 Support the preparation and submission of a Planning Proposal to insert new Clause 4.2D 
into the Orange LEP 2011 (as outlined). 

2 Authorise the CEO (or delegate) to address any Gateway conditions and progress the matter 
without further reporting until post-exhibition. 

3 Prepare and concurrently exhibit a draft DCP amendment to support the implementation of 
the new clause. 

FURTHER CONSIDERATIONS 

Consideration has been given to the recommendation’s impact on Council’s service delivery; 
image and reputation; political; environmental; health and safety; employees; stakeholders and 
project management; and no further implications or risks have been identified. 

SUPPORTING INFORMATION 

Background 

Council staff currently operate without clear policy support when responding to enquiries for 
boundary adjustments in rural areas. The lack of defined parameters or processes leads to delays, 
risks inconsistency, and erodes confidence in Council’s decision-making. Formalising a pathway for 
genuine realignments will streamline administration and reduce reputational risk. 

The current development control framework for this is provided by Orange Local Environmental 
Plan (LEP) 2011, Orange Development Control Plan (DCP) 2004 and Subdivision 38 of the NSW 
General Exempt Development Code.  The LEP establishes minimum subdivision lot size standards 
for land located within rural and conservation zones (Clause 4.1), along with other provisions 
governing the circumstances in which the subdivision of land may be undertaken with 
development consent. 

The Orange DCP 2004 prescribes development controls relevant to the subdivision of land within 
rural and conservation zones, including the setting of minimum separation distances and buffers 
to be maintained between residential and agricultural land uses. 

The NSW General Exempt Development Code establishes the circumstances in which the 
subdivision of land (including “a realignment of boundaries”) may be undertaken without the 
requirement for development consent (ie, as “exempt development”). 

The issue is pertinent for three reasons: 

1. Unlike LEPs for comparable LGAs (eg, Bathurst Regional, Blayney Shire, Cabonne Shire, Cowra 
Shire, Forbes Shire and Mid-Western Regional LGAs), the Orange LEP 2011 does not contain a 
clause that permits, subject to a development consent, “lot boundary adjustments” for land 
located within rural or conservation zones where this is otherwise be prohibited due to a non-
compliance with the LEP’s minimum subdivision lot size standard. 

At the same time, the LEP’s minimum subdivision lot size standard and other subdivision 
controls operate in such a way as to make it impossible to deal with lot boundary realignments 
via a development consent in many circumstances. 
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This means that, regardless of the planning merits involved, the undertaking of a lot boundary 
realignment is prohibited in a significant number of cases, unless it can be shown to qualify as 
exempt development under the NSW General Exempt Development Code. 

2. The criteria for determining what qualifies as exempt development for the purposes of a lot 
boundary realignment under the NSW General Exempt Development Code is subjective and 
untied to any numerical standard or yardstick. 

It should be noted that even though such development may be “exempt” from the need to 
obtain development consent, Council is the sole body authorised to issue a Subdivision 
Certificate within the City of Orange LGA and therefore functions as a de facto consent 
authority for lot boundary realignments undertaken under the Code. 

3. While dealing with the subdivision of land in general, the Orange DCP 2004’s existing 
subdivision controls do not provide any specific design criteria to guide lot boundary 
realignments within rural and conservation zones. 

At the same time, existing controls that are likely to be relevant to many lot boundary 
realignments within these zones - particularly those that relate to the setting of minimum 
separation distances and buffers between agricultural and residential land uses - may need to 
be updated to ensure their consistency with contemporary benchmarks and industry 
guidelines. 

The following discussion provides the background and rationale for the recommended 
amendments to Orange Local Environmental Plan (LEP) 2011 and the accompanying Development 
Control Plan (DCP) to permit rural and conservation zone boundary adjustments. More detailed 
analysis is provided in the draft Planning Proposal itself which is attached for Council’s 
information. 

Current Policy and Issues 

Orange LEP 2011 sets a strict minimum subdivision lot size of 100 hectares for most rural (RU1) 
and environmental management (C3) zones. Unlike neighbouring councils (e.g., Bathurst, Blayney, 
Cabonne), Orange LEP lacks a specific clause allowing lot boundary adjustments below these 
minimum sizes, even when no additional lots or dwellings result. 

Consequently, landowners seeking minor boundary adjustments currently face significant hurdles. 
They must either: 

• Demonstrate compliance with subjective "minor change" criteria under NSW's General 
Exempt Development Code (Subdivision 38, Clause 2.75). 

• Apply for an exemption under Clause 4.6 of the LEP, which rarely applies due to stringent 
size thresholds (minimum resulting lot of 90 hectares). 

The absence of clear local guidelines creates: 

• Frequent, time-consuming enquiries to Council staff. 

• A lack of consistent decision-making standards. 

• Increased risk of claims of bias or favouritism. 

• Legal and operational uncertainty. 
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Importance of Boundary Adjustments 

Lot boundary realignments involve altering property boundaries without creating additional 
parcels or dwelling entitlements. Common reasons landowners may seek boundary adjustments 
include: 

• Aligning boundaries with natural features (watercourses, roads). 

• Ensuring legal and physical access to public roads. 

• Correcting historical survey inaccuracies. 

• Enhancing agricultural productivity by better aligning resource access. 

• Rectifying encroachments. 

Such adjustments generally represent low-risk, practical improvements benefiting land 
management, agricultural productivity, and environmental outcomes. 

Regional Consistency 

A comparative analysis shows that 55 non-metropolitan and outer metropolitan NSW Councils 
currently include boundary adjustment clauses in their LEPs. Neighbouring Councils (Cabonne, 
Blayney, Bathurst) already permit adjustments, providing flexibility absent in the Orange LEP. 

Legal Context and Case Law 

Several NSW Land and Environment Court cases have clarified the legal understanding of 
boundary adjustments: 

• The resultant lots must bear reasonable resemblance to original lots. 

• Adjustments must avoid substantial changes to lot configurations. 

• Boundary adjustments must not create new subdivision potential. 

These legal principles have informed the drafting of a new clause to ensure compliance with 
established case law and prevent unintended subdivision outcomes. 

Proposed Amendments 

LEP Amendment 

The proposal introduces a new Clause 4.2D allowing boundary adjustments in RU1, C2, C3, and C4 
zones with consent, provided: 

• No new lots or dwelling opportunities arise. 

• Agricultural viability and land use compatibility are maintained. 

• Adjustments demonstrate alignment with existing landforms and uses. 

DCP Amendment 

The DCP amendment provides essential criteria to operationalize the new LEP clause, including: 

• A numeric sliding-scale definition for "minor change" thresholds, guiding exempt 
developments. 

• Clarified criteria for rectifying encroachments. 

• Updated buffer and separation distances between agricultural and non-agricultural uses to 
reflect contemporary NSW Department of Primary Industries guidelines, enhancing rural 
productivity and minimizing conflict. 
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Operational Benefits 

The proposed changes to the LEP and DCP will have the following benefits: 

• Reduce Council staff administrative burden by providing clear assessment criteria. 

• Enhance transparency, fairness, and consistency in decision-making. 

• Protect Council from potential litigation or claims of favouritism. 

• Support landowners with legitimate and beneficial realignment proposals. 

Community and Stakeholder Impact 

The recommended amendments offer considerable community benefits by: 

• Providing clarity for landowners and developers. 

• Safeguarding rural and environmental zones from inappropriate subdivision. 

• Improving environmental outcomes through better alignment of boundaries with 
ecological and topographical features. 

Conclusion 

Introducing specific lot boundary adjustment clauses and supporting criteria into Orange LEP 2011 
and DCP addresses significant current policy gaps. It aligns Orange’s planning approach with 
regional standards and case law, ensuring a robust, fair, and practical framework for rural 
boundary adjustments. 
 

ATTACHMENTS 

1 Planning Proposal - Rural Lot Boundary Adjustment Clause, D25/88313⇩  
2 Planning Proposal - Appendix A - Case Law Summary, D25/88040⇩  
3 Planning Proposal - Appendix B - Summary of controls by other Councils, D25/88046⇩  
4 Planning Proposal - Appendix C - Draft Orange LEP Clause, D25/88048⇩  
5 Planning Proposal - Appendix D - Proposed supporting changes to Orange DCP 2004, 

D25/88054⇩  
6 FAQs, D25/71108⇩  
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2.9 PLANNING PROPOSAL - ORANGE LEP 2011 ADMINISTRATIVE AMENDMENT 
(HOUSEKEEPING AMENDMENT) 

RECORD NUMBER: 2025/1463 
AUTHOR: Craig Mortell, Senior Planner      
  

EXECUTIVE SUMMARY 

This report presents a Planning Proposal to initiate a housekeeping amendment to the Orange 
Local Environmental Plan (LEP) 2011. Typically, housekeeping amendments are undertaken every 
five years. The amendments in this proposal are administrative in nature and seek to improve the 
accuracy, usability, and internal consistency of the LEP, without changing its strategic intent or 
enabling any additional development beyond what is currently permitted. 

The Planning Proposal (attached) addresses a range of minor issues, including corrections to 
heritage schedules and mapping, adjustments to zoning boundaries where cadastral 
misalignments have occurred, and minor clause amendments to remove ambiguity or resolve 
inconsistencies. A summary of the changes includes the following (see supporting information and 
Planning Proposal for further detail): 

• Heritage Schedule and Mapping Corrections: Amendments to fix typographical errors, 
remove duplicate listings, and align mapped overlays with current cadastre and known site 
conditions. 

• Clause Amendments: 

o Extension of strata and community title minimum lot size protections to additional 
residential zones. 

o Clarification of the allowed size for secondary dwellings in rural zones. 

o Inclusion of "creative industry" as a permitted land use in the E2 Commercial Centre 
zone, which applies to the CBD, to support economic diversification. 

o Inclusion of “secondary dwelling” as a permitted land use in the R5 Large Lot 
Residential zone, which applies to areas such as Ammerdown, Clifton Grove and other 
areas on the edge of the city, to remove an anomaly in the assessment of secondary 
dwellings in these areas. 

o Broadening the application of “buffer area” provisions to include all sites within buffer 
areas, allowing continued urban design control during key development transitions. 

o Creation of a new clause to facilitate public and community events by not requiring 
formal development consent. Other approvals under the Local Government Act, Roads 
Act or Crown Land Management Act would still apply.  

Development consent under the Environmental Planning And Assessment Act takes 
longer to process than permits under other Acts due in part to the need to undertake 
formal public exhibition and notification processes and then assess any issues raised by 
submissions.  

Event organisers would still require owners consent to stage an event, and Council 
staff can still require appropriate commitments before providing such approval, 
including matters such as: traffic management, crowd control, waste management and 
post-event site clean-up and the like. 
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• Zoning Adjustments: Minor realignments of RE1 Public Recreation and R2 Low Density 
Residential zones, and a spot rezoning at 205-207 Byng Street from R1 General Residential 
to E4 General Industrial to reflect the longstanding industrial use of the site. 

• Other Schedule Amendments: 

o Removal of an Additional Permitted Use from Schedule 1 in relation to 120 Calton 
Road, as the listing contains a sunset clause which has now expired. 

o Updating headings in Schedule 2 Exempt Development to remove a potential 
ambiguity between Advertising Signage and Business Identification Signs. 

The proposed amendment aligns with the Central West and Orana Regional Plan 2041, the Orange 
Local Strategic Planning Statement 2020, relevant Ministerial Directions, and applicable State 
Environmental Planning Policies. It is proposed that the Planning Proposal proceed through the 
“basic” LEP amendment pathway with public exhibition following a Gateway Determination. 

Council’s endorsement is sought to submit the Planning Proposal for Gateway Determination, 
undertake any required consultation and public exhibition, and to prepare a final LEP amendment 
for Council’s consideration following the review of submissions. 

LINK TO DELIVERY/OPERATIONAL PLAN 

The recommendation in this report relates to the Delivery/Operational Plan Strategy “7.3 Plan for 
growth and development that balances liveability with valuing the local environment”. 

FINANCIAL IMPLICATIONS 

Nil 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil 

RECOMMENDATION 

That Council resolves to: 

1 Submit the Planning Proposal to amend the Orange Local Environmental Plan 2011 
(Housekeeping Amendment - Administrative) to the Department of Planning, Housing and 
Infrastructure for Gateway Determination in accordance with Section 3.33 of the 
Environmental Planning and Assessment Act 1979. 

2 Undertake any revisions or updates to the Planning Proposal required by the Gateway 
Determination. 

3 Carry out public exhibition and agency consultation of the Planning Proposal for a minimum 
of 28 days in accordance with the Gateway Determination and the Local Environmental Plan 
Making Guideline. 

FURTHER CONSIDERATIONS 

Consideration has been given to the recommendation’s impact on Council’s service delivery; 
image and reputation; political; environmental; health and safety; employees; stakeholders and 
project management; and no further implications or risks have been identified. 
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SUPPORTING INFORMATION 

This Planning Proposal seeks to undertake a series of minor, administrative amendments to the 
Orange Local Environmental Plan (LEP) 2011. These “housekeeping” changes aim to improve the 
accuracy, clarity, and usability of the LEP without altering its strategic intent or enabling additional 
development beyond what is already permitted. The changes are grouped and summarised as 
follows (see attached Planning Proposal for further detail): 

1. Heritage Schedule and Mapping Corrections 

A number of updates are proposed to the heritage schedule and heritage mapping layers to 
correct typographical errors, align listings with current property descriptions, and remove 
duplications. These changes ensure that heritage items are accurately identified, mapped, and 
protected in accordance with their significance and location. 

2. Clause Amendments 

Several minor clause amendments are proposed to address inconsistencies and remove potential 
ambiguities: 

• Minimum Lot Size Protections: Extension of existing protections to ensure strata or 
community title subdivision cannot be used to bypass minimum lot size requirements in 
additional low density residential and village zones. 

• Buffer Areas: Amendment to an existing clause to broaden its application beyond the 
Shiralee area, allowing similar ‘buffer area’ controls to be used in other urban expansion 
areas to manage urban design outcomes. 

• Creative Industry Uses: Addition of “creative industry” as a permitted land use in the 
E2 zone to support activation and economic diversity in the Orange CBD. Creative 
industries are defined as: 

creative industry means a building or place the principal purpose of which is to produce 
or demonstrate arts, crafts, design or other creative products, and includes artists’ 
studios, recording studios, and set design and production facilities. 

• Secondary Dwellings: Clarification of floor area controls in rural zones under Clause 5.5 to 
correct a drafting error (where the square metre standard was left at 0), and align with the 
prevailing standard across the LEP of 60m2 or 50% of the principal dwelling. 

• Secondary Dwellings in R5 zone: clarify the intent to allow secondary dwellings as 
permissible development on large lot residential land without the need to rely upon the 
Housing SEPP for permissibility, which in turn has required requests under Section 4.6 to 
vary the development standards because the SEPP falls back to the LEP to establish the 
permissible size. This planning proposal will ensure that secondary dwellings in the R5 zone 
can access the same size limits as other secondary dwellings in Orange. 

• Clause Naming Conventions: Minor revisions to clause titles to better reflect their content 
and avoid potential confusion. 

• New clause - Events permitted without development consent: inclusion of a new clause to 
allow a range of community events on public reserves without the need for a development 
consent. Other approvals and permits under the Local Government Act, Roads Act and 
Crown Land Management Act would still be required. 
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3. Zoning Map Realignments 

• Minor realignments of the RE1 Public Recreation zone are proposed where mapping errors 
have resulted in encroachments into adjoining residential lots. These updates restore the 
correct zoning to affected properties and ensure that the RE1 zone accurately applies to 
public reserve land. Additionally, land at 205-207 Byng Street is proposed to be rezoned 
from R1 General Residential to E4 General Industrial to reflect the longstanding approved 
industrial use of the site, which is more consistent with the surrounding streetscape. 

4. Other Schedule Amendments 

• Removal of Expired Additional Permitted Use - An Additional Permitted Use provision 
relating to 120 Calton Road is proposed to be repealed following the expiry of its sunset 
clause. This change will eliminate ambiguity regarding dwelling entitlements on this land, 
which is otherwise protected by C3 Environmental Management zoning and minimum lot 
size controls. 

• Update headings in Schedule 2 Exempt Development - The schedule currently lists 
“Advertising signage (business identification signs in Zone E4)” and “Advertising signage 
(business identification signs in Zone R1, R2, R3 and R5)”. These headings have the 
potential to create confusion between the more generic “Advertising signage” definition 
and the more specific “Business Identification Signs”. The proposal will remove the term 
Advertising signage from these headings to remove any ambiguity. 

Consistency with Strategic Planning Frameworks 

The Planning Proposal provides more detail on consistency with strategic planning framework, but 
in brief the proposal responds to the framework as follows: 

Central West and Orana Regional Plan 2041 

The proposal is consistent with the Central West and Orana Regional Plan 2041. Specifically, the 
proposal supports regional plan directions by enhancing protection of agricultural land through 
removal of an expired dwelling entitlement at 120 Calton Road, encouraging economic 
diversification through enabling creative industries in the Orange CBD, and protecting heritage 
assets through updates to heritage mapping and schedules. 

Orange Local Strategic Planning Statement (LSPS) 2020 

The proposal aligns with the priorities set out in the Orange Local Strategic Planning Statement 
(LSPS) 2020, including protecting and celebrating heritage assets, diversifying the local economy 
by fostering creative industries, supporting a vibrant city centre through expanded permissible 
land uses, and managing urban growth efficiently by preventing unintended land fragmentation or 
subdivision loopholes. 

Section 9.1 Ministerial Directions 

The proposal is consistent with relevant Ministerial Directions under Section 9.1 of the 
Environmental Planning and Assessment Act 1979, particularly Direction 1.1 (Business and 
Industrial Zones), Direction 2.3 (Heritage Conservation), and Direction 5.10 (Implementation of 
Regional Plans), by supporting economic activation without compromising commercial centres, 
ensuring accurate heritage protection, and directly contributing to the objectives outlined in the 
Central West and Orana Regional Plan. 
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State Environmental Planning Policies (SEPPs) 

The Planning Proposal complements applicable State Environmental Planning Policies (SEPPs), 
notably the SEPP (Exempt and Complying Development Codes) 2008 by clarifying buffer area 
provisions, and SEPP (Primary Production and Rural Development) 2021 by safeguarding rural land 
from subdivision practices that could undermine agricultural viability or environmental values. 

Conclusion 

These changes are administrative in nature and are designed to improve the internal consistency 
and functionality of the Orange LEP 2011. The Planning Proposal has been prepared in accordance 
with Division 3.4 of the Environmental Planning and Assessment Act 1979 and the Department’s 
LEP Making Guideline (August 2023).  

If endorsed by Council, the proposal will be submitted for Gateway Determination and exhibited in 
accordance with any conditions issued by the Department. 
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