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Notice is hereby given, in accordance with the provisions of the Local Government Act 1993 
that a PLANNING & DEVELOPMENT COMMITTEE MEETING of ORANGE CITY COUNCIL will be 
held in the COUNCIL CHAMBER, CIVIC CENTRE, BYNG STREET, ORANGE on  Tuesday, 7 
October 2025. 

 
 

Barry Omundson 

CHIEF EXECUTIVE OFFICER 
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 PLANNING & DEVELOPMENT COMMITTEE 

7 OCTOBER 2025 
 

Page 2 

 

AGENDA 
 

   

1 INTRODUCTION .................................................................................................... 3 

1.1 Apologies and Leave of Absence .................................................................... 3 

1.2 Declaration of pecuniary interests, significant non-pecuniary 
interests and less than significant non-pecuniary interests ........................... 3 

2 GENERAL REPORTS ............................................................................................... 5 

2.1 Items Approved Under the Delegated Authority of Council .......................... 5 

2.2 Development Application DA 218/2015(5) - Lot 218 Hawke Lane .............. 11 

2.3 Development Application DA 181/2025(1) - Multi-Dwelling 
Housing - 184 Byng Street ............................................................................ 57 

2.4 Development Application DA 180/2025(1) - Childcare Centre - 184 
Byng Street ................................................................................................. 203 

2.5 Post-Exhibition - Draft Amendment to Orange Development 
Control Plan 2004 - Chapter 19 (Redmond Place Precinct) ....................... 305 

2.6 Development Application - DA 704/2024(1) - 274 Leeds Parade .............. 489 

2.7 Development Application DA 323/2025(1) - 25 Colliers Avenue ............... 541 

2.8 Development Application DA481/2020(6) - Lot 4 Ophir Road ................... 587 

 



 PLANNING & DEVELOPMENT COMMITTEE 

7 OCTOBER 2025 
 

Page 3 

1 INTRODUCTION 

MEMBERS  

Cr M McDonell (Chairperson), Cr T Mileto (Mayor), Cr T Greenhalgh (Deputy Mayor), Cr K Duffy, Cr 
G Judge, Cr F Kinghorne, Cr D Mallard, Cr S Peterson, Cr G Power, Cr M Ruddy, Cr J Stedman,  Cr J 
Whitton 
  

1.1 Apologies and Leave of Absence 
 

1.2 Declaration of pecuniary interests, significant non-pecuniary interests and 
less than significant non-pecuniary interests 

The provisions of Chapter 14 of the Local Government Act, 1993 (the Act) regulate the way in 
which Councillors and designated staff of Council conduct themselves to ensure that there is no 
conflict between their private interests and their public role.  

The Act prescribes that where a member of Council (or a Committee of Council) has a direct or 
indirect financial (pecuniary) interest in a matter to be considered at a meeting of the Council (or 
Committee), that interest must be disclosed as soon as practicable after the start of the meeting 
and the reasons given for declaring such interest.  

As members are aware, the provisions of the Local Government Act restrict any member who has 
declared a pecuniary interest in any matter from participating in the discussion or voting on that 
matter, and requires that member to vacate the Chamber.  

/ƻǳƴŎƛƭΩǎ /ƻŘŜ ƻŦ /ƻƴŘǳŎǘ ǇǊƻǾƛŘŜǎ ǘƘŀǘ ƛŦ ƳŜƳōŜǊǎ ƘŀǾŜ ŀ ƴƻƴ-pecuniary conflict of interest, the 
nature of the conflict must be disclosed. The Code of Conduct also provides for a number of ways 
in which a member may manage non pecuniary conflicts of interest.  

RECOMMENDATION 

It is recommended that Committee Members now disclose any conflicts of interest in matters 
under consideration by the Planning & Development Policy Committee at this meeting.  
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2 GENERAL REPORTS 

2.1 Items Approved Under the Delegated Authority of Council 

RECORD NUMBER: 2025/1782 
AUTHOR: Paul Johnston, Manager Development Assessments      
  

EXECUTIVE SUMMARY 

Following is a list of more significant development applications approved by the Chief Executive 
Officer under the delegated authority of Council, and one approved by the Western Regional 
Planning Panel (WRPP). Not included in this list are residential scale development applications 
that have also been determined by staff under the delegated authority of Council (see last 
paragraph of this report for those figures). 

LINK TO DELIVERY/OPERATIONAL PLAN 

¢ƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ƛƴ ǘƘƛǎ ǊŜǇƻǊǘ ǊŜƭŀǘŜǎ ǘƻ ǘƘŜ 5ŜƭƛǾŜǊȅκhǇŜǊŀǘƛƻƴŀƭ tƭŀƴ {ǘǊŀǘŜƎȅ άтΦо tƭŀƴ ŦƻǊ 
ƎǊƻǿǘƘ ŀƴŘ ŘŜǾŜƭƻǇƳŜƴǘ ǘƘŀǘ ōŀƭŀƴŎŜǎ ƭƛǾŜŀōƛƭƛǘȅ ǿƛǘƘ ǾŀƭǳƛƴƎ ǘƘŜ ƭƻŎŀƭ ŜƴǾƛǊƻƴƳŜƴǘέΦ 

FINANCIAL IMPLICATIONS 

Nil 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil 

RECOMMENDATION 

That Council resolves to acknowledge the information provided in the report by the Manager 
Development Assessments on Items Approved Under the Delegated Authority of Council. 

FURTHER CONSIDERATIONS 

¢ƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ƻŦ ǘƘƛǎ ǊŜǇƻǊǘ Ƙŀǎ ōŜŜƴ ŀǎǎŜǎǎŜŘ ŀƎŀƛƴǎǘ /ƻǳƴŎƛƭΩǎ ƻǘƘŜǊ ƪŜȅ Ǌƛǎƪ ŎŀǘŜƎƻǊƛŜǎ 
and the following comments are provided: 

  

Service/Project Delivery Nil 

Financial Nil 

Reputation/Political Nil 

Environment Nil 

Compliance Nil 

People & WHS Nil 

Information 
Technology/Cyber 
Security 

Nil 
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SUPPORTING INFORMATION 

Reference: DA 165/2021(4) Determination Date: 27 August 2025 
PR Number PR25457 
Applicant/s: Mr WD Stephens 
Owner/s: Mr WD and Mrs JE Stephens 
Location: Lot 110 DP 1169358 - 42 Valencia Drive, Orange 
Proposal: Modification of development consent - secondary dwelling, BBQ area and 

detached garage. The modification sought to alter the materials of the approved 
garage and BBQ area. No structural changes are proposed. 

Value: Not applicable 

 
Reference: DA 426/2021(3) Determination Date: 1 September 2025 
PR Number PR25579 
Applicant/s: Artazan Property Group (NSW) Pty Ltd 
Owner/s: Region Re Limited 
Location: Lot 700 DP 1171441 - 9 Telopea Way, Orange 
Proposal: Modification of development consent - retail premises (supermarket alterations 

and additions and ancillary site works). The modification proposed alterations to 
the approved development, including the removal of the access and driveway 
from the Northern Distributor Road (NDR), removal of the landscaped edge 
adjacent to the loading dock, and widening of the northern driveway to 8.0m. 
The application also sought the deletion of the roof plant platform, which is no 
longer required. Additionally, to accommodate these changes, there is a 
reduction in off-street car parking spaces. These changes reflect updated 
operational needs and are intended to improve site functionality without 
intensifying the approved use. 

Value: Not applicable 

 
Reference: DA 516/2021(2) Determination Date: 3 September 2025 
PR Number PR22596 
Applicant/s: Universal Property Group Pty Ltd 
Owner/s: UPG 219 Pty Ltd 
Location: Lot 100 DP 1121143 - 41 Carwoola Drive, LOrange 
Proposal: Modification of development consent - demolition (existing dwelling and tree 

removal) and subdivision (13 lot Torrens title). The modification sought to update 
Conditions 1 and 27 to remove trees 5, 7, 18, 21 and 24 and retain trees 11, 28 
and 44.  

Value: Not applicable 

 
Reference: DA 204/2022(2) Determination Date: 12 September 2025 
PR Number PR30326 
Applicant/s: Designs@M 
Owner/s: Kueb Pty Ltd 
Location: Lot 1 DP 1310758 - 4 Hamer Street, Orange 
Proposal: Modification of development consent - dual occupancy and subdivision (two lot 

Torrens title). The modification sought to delete Condition 7 to complete the full 
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remediation of Lot 2 and provide a validation report to Council in relation to all 
remediation work undertaken; modify Condition 8 to amend plans in regards to 
the garage door; windows to be timber framed; roof colour to be Colorbond 
Windspray or Shale Grey; flashings to be traditional rolled type with smooth 
unperforated gutters in contrasting colours; downpipes to be circular; trims to be 
in contrasting colours; face bricks to walls and privacy fencing to be in 
contrasting colours; perimeter Colorbond fencing to comprise custom orb profile 
only. 

Value: Not applicable 

 
Reference: DA 447/2024(2) Determination Date: 21 August 2025 
PR Number PR14649 
Applicant/s: Molong Road Projects Pty Ltd 
Owner/s: Molong Road Projects Pty Ltd 
Location: Lot 14 DP 806268 - 137-145 Molong Road, Orange 
Proposal: Modification of development consent - demolition (existing dwelling, shed and 

ancillary structures), earthworks, retaining walls, subdivision (eight lot Torrens 
title) and dwellings (eight new dwellings). The modified proposal sought approval 
to shift the proposed lot boundaries approximately 200mm south to ensure that 
all retaining walls, associated footings and drainage are wholly contained within 
the respective proposed lots.  

Value: Not applicable 

 
Reference: DA 602/2024(2) Determination Date: 1 September 2025 
PR Number PR25821 
Applicant/s: Badlands Brewery Pty Ltd 
Owner/s: Orange City Council 
Location: Lot 781 DP 1180408 - 40 Sale Street, Orange 
Proposal: Modification of development consent - temporary use ("backroads" blues and 

roots festival (1 event annually - 2024-2029 inclusive)). The modification sought 
to amend the condition to require that one (1) event may be held each year 
between 2024 and 2029, without restriction to a particular month. 

Value: Not applicable 

 
Reference: DA 606/2024(2) Determination Date: 11 September 2025 
PR Number PR14058 
Applicant/s: Green Timber Tech Pty Ltd 
Owner/s: JCI Group Pty Ltd 
Location: Lot 2 DP 544083, Lot 11 DP 575694 - 5-7 and 9-17 Edward Street, Orange 
Proposal: Modification of development consent - light Industry (including alterations and 

additions, new hardstand areas and drainage works). The application sought to 
amend Conditions 1 and 9 of the Notice of Determination to reflect updates to 
the Fire Safety Audit Report, which outlines a revised fire safety strategy for the 
development 

Value: $220,267 
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Reference: DA 118/2025(1) Determination Date: 9 September 2025 
PR Number PR29113 
Applicant/s: Taylor Made Buildings Pty Ltd 
Owner/s: Mr RG Coulson 
Location: Lot 860 DP 1276850 - 425 Brabham Way, Orange 
Proposal: Dual occupancy (new manufactured dwelling) 
Value: $213,331 

 
Reference: DA 249/2025(1) Determination Date: 12 September 2025 
PR Number PR6224 
Applicant/s: Commins PLANVIEW P/L 
Owner/s: Mr AJ and Mrs PL Haydon 
Location: Lot 3 DP 38847 - 174 Kite Street, Orange 
Proposal: Office premises (change of use from dwelling and alterations and additions) and 

demolition (part rear of building, ancillary structures and tree removal) 
Value: $76,030 

 
Reference: DA 262/2025(1) Determination Date: 10 September 2025 
PR Number PR6784 
Applicant/s: Commins PLANVIEW P/L 
Owner/s: Mr JW and Mrs SA Dixon 
Location: Lot 11 DP 218621 - 6 Lilac Avenue, Orange 
Proposal: Secondary dwelling (manufactured home) 
Value: $53,575 

 
Reference: DA 264/2025(1) Determination Date: 19 September 2025 
PR Number PR7051 
Applicant/s: Mr G Newcombe 
Owner/s: Mr GT Newcombe 
Location: Lot 1 Sec 42 DP 1392 - 328 Lords Place, Orange 
Proposal: Mixed use development (restaurant or cafe and neighbourhood shop), business 

identification signage, demolition (sheds) and shed (new), and alterations and 
additions (existing dwelling) 

Value: $340,000 

 
Reference: DA 265/2025(1) Determination Date: 3 September 2025 
PR Number PR11559 
Applicant/s: Bassmann Drafting Services 
Owner/s: A & R Roweth Pty Ltd 
Location: Lot 3 DP 589622, Lot 1 DP 233405, Lot 2 DP 589622, Lot 1 DP 86605 - 272 -278 

Summer Street, McNamara Street, Orange 
Proposal: Medical centre (change of use and alterations and additions) and business 

identification signage 
Value: $148,250 
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Reference: DA 280/2025(1) Determination Date: 9 September 2025 
PR Number PR13574 
Applicant/s: Nessdee Pty Ltd 
Owner/s: Nessdee Pty Ltd 
Location: Lot 1 DP 590167 - 4968 Mitchell Highway, Orange 
Proposal: Farm Building (change of use - part of heliport hangar) 
Value: Not applicable 

 
 
Reference: DA 316/2025(1) Determination Date: 1 September 2025 
PR Number PR11580 
Applicant/s: Castle Kane Group Building Surveyors 
Owner/s: Alceon Group Pty Limited 
Location: Lot 564 DP 776383 - 212-220 Summer Street, Orange 
Proposal: Fitout to shop 18A (Lorna Jane) within existing shopping centre 
Value: $150,000 

 
Reference: DA 372/2025(1) Determination Date: 10 September 2025 
PR Number PR13895 
Applicant/s: The Uniting Church In Australia 
Owner/s: Uniting Church In Australia 
Location: Lot 22 DP 622013 - 223 Anson Street, Orange 
Proposal: Community Facility 
Value: $3,300 

 
 

TOTAL NET* VALUE OF DEVELOPMENTS APPROVED BY THE CEO UNDER DELEGATED AUTHORITY 
IN THIS PERIOD:  $1,204,753.00 

* Net value relates to the value of modifications. If modifications are the same value as the original 
DA, then nil is added. If there is a plus/minus difference, this difference is added or taken out. 
 
ITEM APPROVED BY THE WESTERN REGIONAL PLANNING PANEL (WRPP) 
 
Reference: DA 119/2025(1) Determination Date: 16 September 2025 
PR Number PR14151 
Applicant/s: Orange City Council 
Owner/s: Orange City Council 
Location: Lot 209 DP 42900, Lot 1 DP1142713 - 1610 Forest Road, Orange 
Proposal: Recreation Facility (major) Stage 2 (main stadium, sporting fields, phase one 

athletics stadium, lighting and carparks) 
Value: $28,710,036 

 
Additionally, since the August 2025 meeting report period (19 August to 15 September 2025), 
another 20 development applications were determined under delegated authority by other 
Council staff with a combined value of $6,917,527.  





 PLANNING & DEVELOPMENT COMMITTEE 

7 OCTOBER 2025 
 

Page 11 

2.2 Development Application DA 218/2015(5) - Lot 218 Hawke Lane 

RECORD NUMBER: 2025/1762 
AUTHOR: Ben Hicks, Senior Planner      
  

EXECUTIVE SUMMARY 

Application lodged 11 December 2024 

Applicant/s Michael Brown Planning Strategies Pty Ltd 

Owner/s Roy Mammone Developments Pty Ltd 

Land description Lot 218 DP 1305914 - Hawke Lane, Orange 

Proposed land use Subdivision (207 lot residential) and Demolition (existing 
dwelling and shed) 

Value of proposed development Not applicable  

This application seeks to amend consent to development application DA 218/2015(4) relating to 
the development approved by Council initially on 4 November 2015 and further amended on 
16 March 2023. 

¢Ƙƛǎ ǊŜǇƻǊǘ Ŧƻƭƭƻǿǎ /ƻǳƴŎƛƭΩǎ ǇǊŜǾƛƻǳǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ ƳƻŘƛŦƛŎŀǘƛƻƴ ŀǇǇƭƛŎŀǘƛƻƴ ǿƘƛŎƘ ǎƻǳƎƘǘ 
to alter the obligations for road construction on Joseph Drive, specifically to allow only half-road 
construction and to create a residual lot with the potential to impede further development (often 
ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ŀ άǊŀƴǎƻƳ ƭƻǘέύΦ ¢ƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ǿŀǎ ǊŜŎƻƳƳŜƴŘŜŘ ŦƻǊ ǊŜŦǳǎŀƭ ƻƴ ǘƘŜ ƎǊƻǳƴŘǎ ǘƘŀǘ 
the proposed modification would result in incomplete and inadequate infrastructure delivery, was 
contrary to the requirements of the Shiralee Development Control Plan 2015, failed to satisfy the 
broader principles of orderly development and was not in the public interest. 

At its meeting held on 1 April 2025, the Planning and Development Committee resolved to defer 
determination of the application to allow a Councillor site inspection. During the intervening 
period the proponent amended the application to modify the consent and now proposes to 
dedicate the full width of Joseph Drive as public road at the time of subdivision registration, but 
continues to seek approval to half road construction only along the development frontage. The 
balance of the road is proposed to be constructed by the developer of the adjoining property. 

The substantive issues with the proposal previously identified remain unresolved, insofar as it fails 
to fulfil the infrastructure delivery obligations imposed by the development consent and 
improperly seeks to transfer these obligations to a third party. The proposal remains contrary to 
the Shiralee DCP and the requirements of the Environmental Planning and Assessment Act 1979, 
particularly with respect to the orderly and economic use and development of land and public 
interest considerations. 

¢ƘŜ ǇǊƻǇƻƴŜƴǘΩǎ ŎǳǊǊŜƴǘ ǇǊŜŘƛŎŀƳŜƴǘ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǊƻŀŘ ŎƻƴǎǘǊǳŎǘƛƻƴ ƛǎ ŀ ŘƛǊŜŎǘ ŎƻƴǎŜǉǳŜƴŎŜ ƻŦ 
their decision to realign Joseph Drive largely within their own land for the purpose of expediting 
their development, thereby accepting full responsibility for delivery of the relevant infrastructure. 
These obligations were acknowledged and accepted throughout the course of the development by 
the proponent. Subsequent changes in ownership or the development status of adjoining land are 
ƛƳƳŀǘŜǊƛŀƭ ǘƻ /ƻǳƴŎƛƭΩǎ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴΦ 

The amended application was re-notified under the Orange Community Participation Plan 2023, 
resulting in an additional submission from the adjoining landowner. Two submissions have now 
been received in relation to the application, both objecting to the proposal. 

For these reasons, the application is not supported, and refusal is recommended. The application 
is referred back to the Planning and Development Committee for determination following the staff 
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recommendation for refusal and in accordance with Clause 4.10 of Orange City Council's 
Declaration of Planning and Development Assessment Procedures and Protocols (Version 5, 2019). 

 
Figure 1 - locality plan 

DECISION FRAMEWORK 
Development in Orange is governed by two key documents Orange Local Environment Plan 2011 
and Orange Development Control Plan 2004. In addition, the Infill Guidelines are used to guide 
development, particularly in the heritage conservation areas and around heritage items. 

Orange Local Environment Plan 2011 - The provisions of the LEP must be considered by the 
Council in determining the application.  LEPs govern the types of development that are permissible 
or prohibited in different parts of the City and also provide some assessment criteria in specific 
circumstances. Uses are either permissible or not. The objectives of each zoning and indeed the 
aims of the LEP itself are also to be considered and can be used to guide decision making around 
appropriateness of development. 

Orange Development Control Plan 2004 - the DCP provides guidelines for development. In 
general, it is a performance-based document rather than prescriptive in nature. For each planning 
element there are often guidelines used. These guidelines indicate ways of achieving the planning 
outcomes. It is thus recognised that there may also be other solutions of merit. All design solutions 
are considered on merit by planning and building staff. Applications should clearly demonstrate 
how the planning outcomes are being met where alternative design solutions are proposed. The 
DCP enables developers and architects to use design to achieve the planning outcomes in 
alternative ways. 
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5Lw9/¢hwΩ{ /haa9b¢ 
This application seeks to amend the consent for development application DA 218/2015(4) relating 
to a large subdivision development in the south of the Shiralee area, which was previously 
approved by Council on 4 November 2015. At its meeting held on 1 April 2025, the Planning and 
Development Committee resolved to defer determination of the application to allow a Councillor 
site inspection. During the intervening period the proponent amended the application to modify 
the consent and now proposes to dedicate the full width of Joseph Drive as public road at the time 
of subdivision registration, but continues to seek approval to only half road construction along the 
development frontage on the western fringe of the development. 

The Shiralee Development Control Plan required shared construction of Joseph Drive between the 
ǎǳōƧŜŎǘ ǎƛǘŜ ŀƴŘ ǘƘŜ ŀŘƧƻƛƴƛƴƎ ǇǊƻǇŜǊǘȅ όCƛƎǳǊŜ о ǿƛǘƘƛƴ ǘƘŜ ǇƭŀƴƴƛƴƎ ǊŜǇƻǊǘύΦ ¢ƘŜ ǇǊƻǇƻƴŜƴǘΩǎ 
original application (DA 218/2015(1)) sought to amend the DCP layout to reposition the road to its 
ŎǳǊǊŜƴǘ ŀǇǇǊƻǾŜŘ ƭƻŎŀǘƛƻƴΦ ¢Ƙƛǎ ŀƳŜƴŘƳŜƴǘ ǿŀǎ ǇǳǊǎǳŜŘ ŀǘ ǘƘŜ ǇǊƻǇƻƴŜƴǘΩǎ ƻǿƴ ƛƴƛǘƛŀǘƛǾŜ ŀǘ ǘƘŜ 
time in order to expedite development of their land and address matters around stormwater 
management below the Hawke Lane dam. The resulting approved plans positioned 
approximately 26m of the 34.6m road reserve within the subject land, assigning to the proponent 
responsibility for constructing the road, including both northbound and southbound traffic lanes, 
the central swale and associated infrastructure within their portion of the reserve as required by 
Condition 23 of the consent. 

! ǎŜŀǊŎƘ ƻŦ /ƻǳƴŎƛƭΩǎ ǊŜŎƻǊŘǎ ŎƭŜŀǊƭȅ ƛƴŘƛŎŀǘŜǎ ǘƘŀǘ ǘƘŜ ǇǊƻǇƻƴŜƴǘ ŘŜƳƻƴǎǘǊŀǘŜŘ ŀƴ ŀŎŎŜǇǘŀƴŎŜ ƻŦ 
the conditions of consent and the associated infrastructure delivery obligations required by the 
consent by making application for a Subdivision Works Certificate (SWC) that was inclusive of the 
required works. The Subdivision Works Certificate was authorised by Council and included 
engineering drawings that showed compliance with the full requirements of Condition 23. The 
applicant has since committed to the construction of the subdivision with the majority of the 
infrastructure required by the Subdivision Works Certificate being completed, with the exception 
of that part of the road works that are now the subject of this modification application. 

The application was notified on two separate occasions. During the notification periods Council 
received two written objections to the proposal from the adjoining property owner. The matters 
raised in the submissions are summarised in the proceeding parts of this report. 

The application is recommended for refusal on the grounds that the proposed modification would 
result in incomplete and inadequate infrastructure delivery for the subdivision, is contrary to the 
requirements of the Shiralee Development Control Plan 2015 and fails to satisfy the broader 
principles of orderly development and is not in the public interest. 

The assessment report concludes that it is inappropriate for Council and the DA process to be 
drawn into a commercial argument between two neighbouring developers. The fact that the 
neighbouring developer has since commenced works does not alter the planning considerations 
for Council for this development. This is a commercial issue between neighbours. It is considered 
reasonable that others should be permitted to access this future public road. The refusal 
recommendation is supported. 

LINK TO DELIVERY/OPERATIONAL PLAN 
¢ƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ƛƴ ǘƘƛǎ ǊŜǇƻǊǘ ǊŜƭŀǘŜǎ ǘƻ ǘƘŜ 5ŜƭƛǾŜǊȅκhǇŜǊŀǘƛƻƴŀƭ tƭŀƴ ǎǘǊŀǘŜƎȅ άтΦо tƭŀƴ ŦƻǊ 
ƎǊƻǿǘƘ ŀƴŘ ŘŜǾŜƭƻǇƳŜƴǘ ǘƘŀǘ ōŀƭŀƴŎŜǎ ƭƛǾŜŀōƛƭƛǘȅ ǿƛǘƘ ǾŀƭǳƛƴƎ ǘƘŜ ƭƻŎŀƭ ŜƴǾƛǊƻƴƳŜƴǘέΦ 
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FINANCIAL IMPLICATIONS 
The recommendation to refuse the modification does not give rise to any direct financial 
implications for Council. Approval of the modification, however, may expose Council to potential 
future costs arising from incomplete infrastructure delivery. 

POLICY AND GOVERNANCE IMPLICATIONS 
Nil 

RECOMMENDATION 

That Council REFUSES consent to modify development application DA 218/2015(4) for 
Subdivision (207 lot residential) and Demolition (existing dwelling and shed) at Lot 218 
DP 1305914, Hawke Lane, Orange for the following reasons: 

1. The proposed development is inconsistent with the requirements of Section 9.4 (Street 
Network and Access) of the Shiralee Development Control Plan 2015. 

2. The proposed modification is inconsistent with the objects of the Environmental Planning 
and Assessment Act 1979, specifically Section 1.3(c), to promote the orderly and economic 
use and development of land. 

3. The proposed modification does not serve the public interest as required by Section 
4.15(1)(e) of the Environmental Planning and Assessment Act 1979. 

FURTHER CONSIDERATIONS 
¢ƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ƻŦ ǘƘƛǎ ǊŜǇƻǊǘ Ƙŀǎ ōŜŜƴ ŀǎǎŜǎǎŜŘ ŀƎŀƛƴǎǘ /ƻǳƴŎƛƭΩǎ ƻǘƘŜǊ ƪŜȅ Ǌƛǎƪ ŎŀǘŜƎƻǊƛŜǎ 
and the following comments are provided: 

Service/Project Delivery Nil  

Financial Nil 

Reputation/Political Nil  

Environment The environmental impacts of the development have been 
considered in the planning assessment report. 

Compliance Nil 

People & WHS Nil 

Information 
Technology/Cyber 
Security 

Nil 

SUPPORTING INFORMATION 
THE APPLICATION 
This application seeks to modify development consent DA 218/2015(4) by amending Condition 23 
to alter the road construction requirements for Joseph Drive, located along the western boundary 
of the subject land. The proponent now proposes to: 

a) Dedicate the full width of Joseph Drive as public road at the time of subdivision registration, 
ǘƘŜǊŜōȅ ǊŜǎƻƭǾƛƴƎ ŀƴȅ ƛǎǎǳŜ ƻŦ ŀ ǊŜǎƛŘǳŀƭ ƻǊ ΨǊŀƴǎƻƳ ƭƻǘΩ ōŜǘǿŜŜƴ ǇǊƻǇŜǊǘƛŜǎΦ 

b) Construct only a single (half) carriageway along the frontage of the subject land. 

c) Require that the remainder of Joseph Drive, adjoining the neighbouring Lot A, be constructed 
by the developer or owner of that land when it is subdivided (Figure 2). 

d) Permit the half-road to be operated as a one-way system until the full width is constructed. 
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Figure 2 - highlighted section of Joseph Drive showing the area in dispute 

BACKGROUND INFORMATION 

The Shiralee Development Control Plan required shared construction of Joseph Drive between the 
subject site and the adjoining property (Figure 3). As the adjoining landowner was not interested 
in development at the time, and due to considerations relating to overland flooding from Hawke 
[ŀƴŜ 5ŀƳΣ ǘƘŜ ǇǊƻǇƻƴŜƴǘΩǎ ƻǊƛƎƛƴŀƭ ŀǇǇƭƛŎŀǘƛƻƴ ό5! нмуκнлмрόмύύ ǎƻǳƎƘǘ ǘƻ ŀƳŜƴŘ ǘƘŜ 5/t ƭŀȅƻǳǘΦ 
¢Ƙƛǎ ŀƳŜƴŘƳŜƴǘ ǿŀǎ ǇǳǊǎǳŜŘ ŀǘ ǘƘŜ ǇǊƻǇƻƴŜƴǘΩǎ ƻǿƴ ƛƴƛǘƛŀǘƛǾŜ ƛƴ ƻǊŘŜǊ ǘƻ ŜȄǇŜŘƛǘŜ ŘŜǾŜƭƻǇƳŜƴǘ 
of their land. The resulting approved plans positioned approximately 26m of the 34.6m road 
reserve within the subject land, assigning to the proponent responsibility for constructing the 
road, including both northbound and southbound traffic lanes, the central swale and associated 
infrastructure within their portion of the reserve. 

¢ƘŜ ǇǊƻǇƻƴŜƴǘΩǎ ŀŎǘƛƻƴǎ ƛƴ ǇǊƻŎŜŜŘƛƴƎ ǳƴŘŜǊ ǘƘŜ ƛƴƛǘƛŀƭ нлмр ŎƻƴǎŜƴǘ ŀƴŘ ǎǳōǎŜǉǳŜƴǘ 
modifications by submitting the required Subdivision Works Certificate (SWC) drawings, which 
were subsequently approved by Council, and by undertaking most of the works, clearly 
demonstrate acceptance of the conditions of consent and the associated infrastructure delivery 
obligations. 
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Figure 3 - Shiralee DCP Master Plan showing the original intended alignment of Joseph Drive (red dashed 
line) straddling the boundary between the subject land (right/east) and the adjoining property 

(left/west)  

The effect of the proposed realignment is shown in Figure 4 below. The diagram illustrates how 
the majority of the 34.6m road reserve now falls within the subject land, shifting primary 
responsibility for road and infrastructure delivery to the proponent for their portion. The 
remaining section, within the adjoining property, would be constructed in conjunction with any 
future development of that land. 
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Figure 4 - effect of Joseph Drive realignment 

ENVIRONMENTAL PLANNING ASSESSMENT  

Section 4.55 Modification of consents - generally 

Section 4.55(1A) of the EP&A Act 1979 states that a consent authority may, on application being 
made by the applicant or any other person entitled to act on a consent granted by the consent 
authority and subject to and in accordance with the regulations, modify the consent if: 

(a) it is satisfied that the proposed modification is of minimal environmental impact, 

Comment: The proposed modification is of minimal environmental impact. The modification is 
confined to an adjustment in the road construction strategy along Joseph Drive, whereby only half 
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of the road would be constructed to facilitate the release of the Subdivision Certificate. This 
change would not introduce significant additional land disturbance or environmental effects 
beyond those already assessed in the original consent. The modification does not alter the overall 
environmental outcomes of the approved development, and all impacts remain within the scope 
of previous environmental assessments. 

(b) it is satisfied that the development to which the consent as modified relates is substantially 
the same development as the development for which the consent was originally granted and 
before that consent as originally granted was modified (if at all). 

Comment: While the modification alters the manner and timing in which the approved road 
infrastructure is to be delivered, the essential character, layout and purpose of the approved 
subdivision remain unchanged. On balance, the development as modified is considered to remain 
substantially the same as that for which consent was originally granted.  

(c) it has notified the application in accordance with: 

(i) the regulations, if the regulations so require, or 

(ii) a development control plan, if the consent authority is a council that has made a 
development control plan that requires the notification or advertising of applications for 
modification of a development consent, and 

Comment: The modified development does not ordinarily comprise advertised or notified 
development pursuant to the Environmental Planning and Assessment Regulation or Orange 
Community Participation Plan 2023 and is discretionary only. Council staff exercised this power in 
view of the potential implications for the adjoining landowner. 

(d) it has considered any submissions made concerning the proposed modification within any 
period prescribed by the regulations or provided by the development control plan, as the case 
may be. 

Comment: The application has been notified on two occasions. On each occasion, a submission 
objecting to the proposal was received from the adjoining landowner. Both submissions have been 
considered in accordance with section 4.15(1)(d) of the Environmental Planning and Assessment 
Act 1979 and are addressed in this report. 

In addition to the above considerations, Section 4.55(3) of the EP&A Act 1979 provides that: 

(e) In determining an application for modification of a consent under this section, the consent 
authority must take into consideration such of the matters referred to in Section 4.15(1) as 
are of relevance to the development the subject of the application. 

Comment: The relevant matters under Section 4.15(1) have been addressed hereunder. 

Section 1.7 - Application of Part 7 of the Biodiversity Conservation Act 2016 and Part 7A of the 
Fisheries Management Act 1994 

Section 1.7 of the EP&A Act identifies that Part 7 of the Biodiversity Conservation Act 2016 (BC Act) 
and Part 7A of the Fisheries Management Act 1994 have effect in connection with terrestrial and 
aquatic environments. 
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Pursuant to Section 7.17 of the BC Act, applications for a modified consent are subject to 
biodiversity assessment and offsets as required under Part 7 of that Act. The BC Act requires the 
biodiversity offset scheme entry requirements to be applied to modification applications based on 
ǘƘŜ Ψŀǎ ƳƻŘƛŦƛŜŘΩ ǇǊƻƧŜŎǘΦ 

The Biodiversity Offset Scheme does not apply to the modified development. The applicable 
triggers will not be exceeded, or do not apply to the subject land or modified development. 

Section 4.15 of the Environmental Planning and Assessment Act 1979 

Section 4.15(1) of the EP&A Act 1979 provides that in determining a development application, a 
consent authority is to take into consideration such of the following matters as are of relevance to 
the development the subject of the development application: 

s4.15(1)(a)(i) Provisions of any environmental planning instrument 

Orange Local Environmental Plan 2011 

The initial development was approved under the provisions of Orange LEP 2011. The subject land 
is zoned R1 General Residential. The proposed development is defined as subdivision, consent for 
which is required under Clause 2.6. The applicant is seeking to modify the terms of the existing 
development consent. The development as modified would remain consistent with the aims of the 
plan and the objects of the zone. 

The modified development does not alter the previous assessment under the LEP provisions. 

State Environmental Planning Policies 

A number of State Environmental Planning Policies (SEPPs) apply to the land; however, no SEPPs 
are specifically relevant to the assessment of this modification application. The modified 
development remains consistent with the previous assessment carried out. 

s4.15(1)(a)(ii) provisions of any draft environmental planning instrument that has been placed 
on exhibition 

The modified development is not contrary to any matter contained in the draft plans currently on 
exhibition. 

s4.15(1)(a)(iii) provisions of any development control plan 

The original development was assessed pursuant to the following: 

¶ Development Control Plan 2004 

¶ Shiralee Development Control Plan 2015 

The proposed modification remains broadly consistent with the relevant provisions of 
Development Control Plan 2004 and Shiralee Development Control Plan 2015, except as they 
relate to Section 9.4 (Street Network and Access) of the Shiralee DCP. 

¢ƘŜ ǇǊŜǾƛƻǳǎ ŎƻƴŎŜǊƴ ǊŜƎŀǊŘƛƴƎ ǘƘŜ ŎǊŜŀǘƛƻƴ ƻŦ ŀ ǊŜǎƛŘǳŀƭ άǊŀƴǎƻƳ ƭƻǘέ Ƙŀǎ ōŜŜƴ ǊŜǎƻƭǾŜŘ ōȅ ǘƘŜ 
amended proposal, which now provides for dedication of the full width of the road reserve as 
public road at the time of subdivision registration. 
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The outstanding issue now relates to the broader requirement that streets be constructed in 
accordance with the Masterplan and the relevant street typology. While the Masterplan originally 
depicted Joseph Drive as extending across both properties, the approved layout, amended at the 
ǇǊƻǇƻƴŜƴǘΩǎ ǊŜǉǳŜǎǘΣ ǊŜŀƭƛƎƴŜŘ ǘƘŜ ƳŀƧƻǊƛǘȅ ƻŦ ǘƘŜ опΦсƳ ǿƛŘŜ ǊƻŀŘ ǊŜǎŜǊǾŜ όŀǇǇǊƻȄƛƳŀǘŜƭȅ нсƳύ 
within the subject land. As a consequence, responsibility for constructing both the northbound 
and southbound traffic lanes, the central swale and associated infrastructure within this portion of 
ǘƘŜ ǊŜǎŜǊǾŜΣ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ 5/tΩǎ ǎǘǊŜŜǘ ǘȅǇƻƭƻƎȅ ŀƴŘ ŎǊƻǎǎ-section requirements, rests with 
the proponent. 

This arrangement has been clearly accepted by the proponent. Subdivision construction has 
progressed through various stages, engineering plans were assessed, and the following details 
demonstrating the proposed works to satisfy Condition 23 were included (see Figure 5). 

The approved construction detail clearly shows the northbound travel lane pavement, with notes 
ƛƴŘƛŎŀǘƛƴƎ ŜƛǘƘŜǊ ŀ ǊŜǘŀƛƴƛƴƎ ǿŀƭƭ ƻǊ ŀ ōŀǘǘŜǊ ŀŘƧŀŎŜƴǘ ǘƻ ǘƘŜ ƴŜƛƎƘōƻǳǊΩǎ ǇǊƻǇŜǊǘȅΦ ¢ƘŜ ŘŜǘŀƛƭ ŀƭǎƻ 
identifies that road construction works within the adjoining property are to be undertaken by the 
neighbour to achieve the full road width (this relates to a cycle and parking lane, verge and 
footpath). 

Accordingly, the proposed modification is not consistent with the objectives of Section 9.4 of 
Shiralee Development Control Plan 2015 in relation to the delivery of street networks and access. 

 

Figure 5 - approved engineering drawings 
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THE LIKELY IMPACTS OF THE DEVELOPMENT s4.15(1)(b) 

The proposed modification does not give rise to any material additional environmental impacts, as 
the changes are limited to the responsibilities and timing of road construction along Joseph Drive. 
However, the modification introduces substantial policy and legal concerns. While the amended 
proposal seeks to dedicate the full width of the road reserve as public road at the time of 
subdivision registration, it continues to defer the construction of a portion of the required road 
infrastructure. 

The current consent imposes a clear obligation on the proponent to construct the full extent of 
Joseph Drive within the subject land, in accordance with Condition 23 and the approved 
ŜƴƎƛƴŜŜǊƛƴƎ ǇƭŀƴǎΦ ¢Ƙƛǎ ǊŜǉǳƛǊŜƳŜƴǘ ǿŀǎ ŜǎǘŀōƭƛǎƘŜŘ ŀǘ ǘƘŜ ǇǊƻǇƻƴŜƴǘΩǎ ƻǿƴ ǊŜǉǳŜǎǘ ŀƴŘ ƛǎ 
fundamental to the orderly and economic subdivision and servicing of both the subject and 
adjoining lands. 

THE SUITABILITY OF THE SITE s4.15(1)(c) 

The subject site is zoned for residential development and was deemed suitable for the approved 
subdivision under Orange Local Environment Plan 2011, Orange Development Control Plan 2004 
and Shiralee Development Control Plan 2015. The original consent was granted on the basis that 
the site met all relevant planning and environmental criteria or, where variations were sought, 
that such variations were acceptable. While the site remains fundamentally appropriate for the 
approved development, the proposed modification, by seeking to transfer its statutory 
responsibilities for road construction, undermines the orderly and coordinated development of 
the subject and neighbouring properties. 

ANY SUBMISSIONS MADE IN ACCORDANCE WITH THE ACT s4.15(1)(d) 

The application was notified on two separate occasions in accordance with the Community 
Participation Plan, and on both occasions, a submission was received from the same adjoining 
landowner objecting to the proposal. The concerns raised in the submissions are summarised 
below:  

FIRST EXHIBITION PERIOD 

Submission 1 

¶ Notes that the applicant/developer has not accepted repeated offers for property access to 
facilitate construction works. 

¶ Identifies errors in the Statement of Environmental Effects (SEE), including:  

o Omission of cross-sectional road details. 

o Inaccurate allocation of the road reserve (26m on Lot 218 versus 8.6m on the adjoining 
property). 

o Markup in Annexure 1 illustrates the approved scope (southbound lane, full central swale 
and northbound traffic lane on Lot 218; northbound bicycle lane, parking lane and footpath 
on the adjoining property). 

¶ Disputes the claim that rejection of the modification would yield a financial windfall for the 
new developer of the adjoining property. 
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¶ States that certain approved infrastructure elements (e.g. swale completion and extensions 
for water, sewer and stormwater services) remain incomplete. 

¶ Raises concerns regarding the recent Planning Proposal for the Hawke Lane Park rezoning (PP-
2023-45, LEP Amendment 36). 

¶ Supports the bonding of the works to ensure completion of the remaining infrastructure. 

Assessment Response: Staff agree with the principal concerns raised in the submission. The 
modification is not supported for the reasons outlined in this report. 

SECOND EXHIBITION PERIOD 

Submission 1 

¶ The submission references established legal principle and case law (Buyozo Pty Limited v Ku-
ring-gai Council [2021] NSWLEC 2 and Arkibuilt Pty Ltd v Ku-ring-gai Council [2006] NSWLEC 
502), confirming that a consent holder cannot accept the benefit of a consent while later 
seeking to avoid its burdens. 

¶ It is submitted that Oakstand acquired its land in reliance on the original development 
consent, which required the proponent to construct Joseph Drive to a three-quarter width 
standard along the shared boundary. 

¶ The submission asserts that approval of the modification would improperly shift the 
responsibility for delivery of required infrastructure to Oakstand or Council, which would be 
inconsistent with the approved consent and contrary to established law. 

¶ The submission highlights that the consent for the subdivision of the adjoining land 
(DA 770/2024) only requires Oakstand to construct Joseph Drive to the boundary of its 
property and does not require works on land owned by the proponent. 

¶ The submission maintains that Council cannot lawfully require Oakstand to undertake works 
on land it does not own. 

¶ Concern is raised that, if the modification is approved, Council may ultimately bear 
responsibility for the cost or completion of the remaining road section unless a suitable 
monetary contribution is secured from the proponent. 

¶ The submission requests refusal of the modification, or in the alternative, imposition of a 
condition requiring a monetary contribution from the proponent sufficient to fund the 
balance of road works. 

Assessment Response: Staff agree with the principal concerns raised in the submission. The 
modification is not supported for the reasons outlined in this report. 

PUBLIC INTEREST s4.15(1)(e) 

The modification is not in the public interest. The original consent created legitimate reliance 
interests for adjoining landowners and prospective purchasers, who were entitled to rely on the 
expectation that the consented infrastructure would be delivered in accordance with the 
approved plans and conditions. The modification undermines the integrity of the consent process, 
generates uncertainty as to the delivery of essential infrastructure, and has the potential to 
prejudice parties who have arranged their affairs in reliance on the existing approval. The proposal 
is therefore not in the public interest. 
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SUMMARY 

The proposed modification seeks to alter the infrastructure delivery obligations previously 
accepted by the proponent, transferring these responsibilities to a third party. This approach is 
inconsistent with the approved consent, undermines established planning principles and is 
contrary to established law. The application fails to demonstrate that the revised arrangement 
would result in coordinated, orderly and economic development, or serve the public interest. 

Accordingly, the application is not supported, and refusal is recommended. 
 

ATTACHMENTS 
1 Draft Notice of Refusal, D25/113568ᶓ  
2 Plans, D25/113572ᶓ  
3 Statement of Environmental Effects, D25/113580ᶓ  
4 Submission (Redacted), D25/113585ᶓ  
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