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1 INTRODUCTION 

1.1 DECLARATION OF PECUNIARY INTERESTS, SIGNIFICANT NON-PECUNIARY INTERESTS AND 
LESS THAN SIGNIFICANT NON-PECUNIARY INTERESTS 

The provisions of Chapter 14 of the Local Government Act, 1993 (the Act) regulate the way in 
which Councillors and designated staff of Council conduct themselves to ensure that there is no 
conflict between their private interests and their public role.  

The Act prescribes that where a member of Council (or a Committee of Council) has a direct or 
indirect financial (pecuniary) interest in a matter to be considered at a meeting of the Council (or 
Committee), that interest must be disclosed as soon as practicable after the start of the meeting 
and the reasons given for declaring such interest.  

As members are aware, the provisions of the Local Government Act restrict any member who has 
declared a pecuniary interest in any matter from participating in the discussion or voting on that 
matter, and requires that member to vacate the Chamber.  

/ƻǳƴŎƛƭΩǎ /ƻŘŜ ƻŦ /ƻƴŘǳŎǘ ǇǊƻǾƛŘŜǎ ǘƘŀǘ ƛŦ ƳŜƳōŜǊǎ ƘŀǾŜ ŀ ƴƻƴ-pecuniary conflict of interest, the 
nature of the conflict must be disclosed. The Code of Conduct also provides for a number of ways 
in which a member may manage non pecuniary conflicts of interest.  

RECOMMENDATION 

It is recommended that Committee Members now disclose any conflicts of interest in matters 
under consideration by the Planning & Development Policy Committee at this meeting.  
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2 GENERAL REPORTS 

2.1 ITEMS APPROVED UNDER THE DELEGATED AUTHORITY OF COUNCIL 

RECORD NUMBER: 2025/798 
AUTHOR: Paul Johnston, Manager Development Assessments      
  

EXECUTIVE SUMMARY 

Following is a list of more significant development applications approved by the Chief Executive 
Officer under the delegated authority of Council. Not included in this list are residential scale 
development applications that have also been determined by staff under the delegated authority 
of Council (see last paragraph of this report for those figures). 

LINK TO DELIVERY/OPERATIONAL PLAN 

¢ƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ƛƴ ǘƘƛǎ ǊŜǇƻǊǘ ǊŜƭŀǘŜǎ ǘƻ ǘƘŜ 5ŜƭƛǾŜǊȅκhǇŜǊŀǘƛƻƴŀƭ tƭŀƴ ǎǘǊŀǘŜƎȅ άммΦм 
Encourage and facilitate inward investment to grow the number of new inbound businesses to the 
ŎƛǘȅέΦ 

FINANCIAL IMPLICATIONS 

Nil 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil 

RECOMMENDATION 

That Council resolves to acknowledge the information provided in the report by the Manager 
Development Assessments on Items Approved Under the Delegated Authority of Council. 

FURTHER CONSIDERATIONS 

/ƻƴǎƛŘŜǊŀǘƛƻƴ Ƙŀǎ ōŜŜƴ ƎƛǾŜƴ ǘƻ ǘƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴΩǎ ƛƳǇŀŎǘ ƻƴ /ƻǳƴŎƛƭΩǎ ǎŜǊǾƛŎŜ ŘŜƭƛǾŜǊȅΤ 
image and reputation; political; environmental; health and safety; employees; stakeholders and 
project management; and no further implications or risks have been identified. 

SUPPORTING INFORMATION 
 
Reference: DA 551/2021(4) Determination Date: 23 July 2025 
PR Number PR30331 
Applicant/s: Anglican Schools Corporation 
Owner/s: Anglican Schools Corporation 
Location: Lot 300 DP 1312878 - 7 Murphy Lane, Orange 
Proposal: Educational establishment (demolition, new building and 750 students). 

The modification proposed to increase the sill and head height of the 
windows by 300mm on both the lower and upper floor levels, with no 
increase in window glass area. 

Value: Not applicable 
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Reference: DA 115/2023(3) Determination Date: 30 June 2025 
PR Number PR27678 
Applicant/s: Trysori Pty Ltd 
Owner/s: Dyfodol Pty Ltd 
Location: Lot 10 DP 1228543 - 246 Anson Street, Orange 
Proposal: Modification of development consent - pub (alterations and additions). The 

modification involved minor amendments to the approved plans due to 
inconsistencies identified between the development approval plans and 
the construction certificate plans. 

Value: Not applicable 

 
 
Reference: DA 229/2023(4) Determination Date: 30 June 2025 
PR Number PR612 
Applicant/s: Uniting Church in Australia Property Trust NSW 
Owner/s: Uniting Church in Australia 
Location: Lot 1 DP 996128 - 215-221 Anson Street, Orange 
Proposal: Modification of development consent - boarding house (change of use and 

alterations and additions to existing building). The modification involved 
minor internal and external works. 

Value: Not applicable 

 
 
Reference: DA 664/2024(1) Determination Date: 17 June 2025 
PR Number PR21314 
Applicant/s: Mr D and Mrs KE MacLennan 
Owner/s: Mr DF and Mrs KE MacLennan 
Location: Lot 201 DP 1101736 - 501 Canobolas Road, Orange 
Proposal: Subdivision (two lot Torrens title), intensive plant agriculture and dual 

ƻŎŎǳǇŀƴŎȅ όŀƭǘŜǊŀǘƛƻƴǎ ŀƴŘ ŀŘŘƛǘƛƻƴǎ ǘƻ ƳŀƴŀƎŜǊΩǎ ǉǳŀǊǘŜǊǎύ 
Value: $141,574 

 
 
Reference: DA 60/2025(1) Determination Date: 15 July 2025 
PR Number PR13691 
Applicant/s: D J Honeysett and J T Honeysett 
Owner/s: The State of New South Wales (Crown Lands NSW) 

Land and Property Management Authority 
Location: Lot 52 DP 750406 - Whiley Road, Spring Hill (recreation ground) 
Proposal: Recreation facility (outdoor) (paint-ball centre) 
Value: $5,000 
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Reference: DA 105/2025(1) Determination Date: 16 July 2025 
PR Number PR26805 
Applicant/s: Mr A Caladine 
Owner/s: 162-164 Summer Street Orange Pty Ltd 
Location: Lot 30 DP 1202583 - 162-164 Summer Street Orange 
Proposal: Business identification signage and painting of front shopfront (chemist 

warehouse) 
Value: $17,750 

 
Reference: DA 140/2025(1) Determination Date: 30 June 2025 
PR Number PR19467 
Applicant/s: The Regional New South Wales Islamic Centre Incorp 
Owner/s: Regional NSW Islamic Centre Inc 
Location: Lot 51 DP 1066967 - 344a Peisley Street, Orange 
Proposal: Place of public worship (alterations and additions) 
Value: $44,000 

 
Reference: DA 153/2025(1) Determination Date: 16 July 2025 
PR Number PR22 
Applicant/s: Mr AM Xuereb 
Owner/s: Mr AM and Mrs EM Xuereb 
Location: Lot 18 DP 574798 - 2 Beasley Road, Lucknow 
Proposal: Specialised retail premises (kitchen showroom and ancillary offices - 

change of use from dwelling), business identification signage and 
demolition (internal, shed, ancillary structures and tree removal) 

Value: $49,500 

 
Reference: DA 160/2025(1) Determination Date: 30 June 2025 
PR Number PR5835 
Applicant/s: Granny Flat Solutions 
Owner/s: Aboriginal Housing Office 
Location: Lot 127 DP 250936 - 4 Katoa Place, Orange 
Proposal: Secondary dwelling (moveable dwelling) 
Value: $340,000 

 
Reference: DA 217/2025(1) Determination Date: 24 July 2025 
PR Number PR15700 
Applicant/s: Bapcor Limited 
Owner/s: Mr AB and Mrs JA and Mr PA Honeyman 
Location: Lot 8 DP 844802 - 1 Colliers Avenue, Orange 
Proposal: Warehouse or distribution centre (change of use and alterations and 

additions to existing building) and business identification signage 
Value: $60,500 
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TOTAL NET* VALUE OF DEVELOPMENTS APPROVED BY THE CEO UNDER DELEGATED AUTHORITY 
IN THIS PERIOD:  $511,750.00 

* Net value relates to the value of modifications. If modifications are the same value as the original 
DA, then nil is added. If there is a plus/minus difference, this difference is added or taken out. 
 
 
Additionally, since the July 2025 meeting report period (17 June to 21 July 2025), another 
20 development applications were determined under delegated authority by other Council staff 
with a combined value of $3,904,129. 
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2.2 DEVELOPMENT APPLICATION DA 19/1995(2) - LOT 4 OPHIR ROAD 

RECORD NUMBER: 2025/1470 
AUTHOR: Benjamin Hayter, Town Planner      
  

EXECUTIVE SUMMARY 

Application lodged 25 March 2025 

Applicant/s Maxus Group Pty Ltd 

Owner/s Maxus Group Pty Ltd 

Land description Lot 4 DP 1274221 - Ophir Road, Orange 

Proposed land use Rural Residential Subdivision 

Value of proposed development Not applicable 

Council deferred consideration of this application at the last PDC meeting so as to allow for a 
Councillor site inspection. The site inspection was carried out on Friday 18 July 2025.  The 
assessment of this application to modify the old/original Clifton Grove Estate subdivision to 
progress development of this residual land remains unchanged and is considered complete.  The 
Recommendation of approval remains as previously reported. 

Application has been made to modify development consent DA 19/1995(1) pursuant to 
Section 4.55 (2) of the Environmental Planning and Assessment Act 1979 [EPAA]. The modified 
proposal seeks to amend the site access, lot layout, size and number of the lots proposed to the 
South West of Summer Hill Creek on land known as Lot 4 DP1274221. The development as 
modified seeks to respond to various conditions that were imposed by Council in 1995 that were 
designed to protect the operation of the Resource Recovery centre and address significant 
flooding issues in the event of a dam failure. 

A further modification is proposed to the DA to allow for domestic wastewater disposal to take 
place on each individual lot. To this end it is proposed to delete Conditions (f) and (g), which relate 
to the provision of funding to the Council for the provision of a connection to the Wastewater 
Treatment Plant (which would no longer be required). 

A Section 4.15 assessment of the development indicates that the development as modified is 
ŀŎŎŜǇǘŀōƭŜΦ !ǘǘŀŎƘŜŘ ƛǎ ŀƴ ŀƳŜƴŘŜŘ bƻǘƛŎŜ ƻŦ !ǇǇǊƻǾŀƭ ŦƻǊ /ƻǳƴŎƛƭΩǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴΦ 

It is recommended that Council supports the subject proposal. 
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Figure 1 - locality plan 

DECISION FRAMEWORK 

Development in Orange is governed by two key documents Orange Local Environment Plan 2011 
and Orange Development Control Plan 2004. In addition the Infill Guidelines are used to guide 
development, particularly in the heritage conservation areas and around heritage items. 

Orange Local Environment Plan 2011 - The provisions of the LEP must be considered by the 
Council in determining the application. LEPs govern the types of development that are permissible 
or prohibited in different parts of the city and also provide some assessment criteria in specific 
circumstances. Uses are either permissible or not. The objectives of each zoning and indeed the 
aims of the LEP itself are also to be considered and can be used to guide decision making around 
appropriateness of development. 

Orange Development Control Plan 2004 - the DCP provides guidelines for development. In general 
it is a performance based document rather than prescriptive in nature. For each planning element 
there are often guidelines used. These guidelines indicate ways of achieving the planning 
outcomes. It is thus recognised that there may also be other solutions of merit. All design solutions 
are considered on merit by planning and building staff. Applications should clearly demonstrate 
how the planning outcomes are being met where alternative design solutions are proposed. The 
DCP enables developers and architects to use design to achieve the planning outcomes in 
alternative ways. 

5Lw9/¢hwΩ{ /haa9b¢{ 

Application has been made to modify development consent DA 19/1995(1) pursuant to 
Section 4.55(2) of the Environmental Planning and Assessment Act 1979 [EPAA]. The proposed 
modification to previously approved DA 19/1995(1) consists of modifications to: site access, lot 
layout, size and number of the lots and effluent disposal arrangements. 
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The development as modified seeks to respond to various conditions that were imposed by 
Council in 1995 that were designed to protect the operation of the Resource Recovery Centre and 
address significant flooding issues in the event of a dam failure. 

Council in determining this matter is required to be satisfied that development as modified is 
Ψǎǳōǎǘŀƴǘƛŀƭƭȅ ǘƘŜ ǎŀƳŜΩ ŀǎ ǿƘŀǘ ǿŀǎ ǇǊŜǾƛƻǳǎƭȅ ŀǇǇǊƻǾŜŘΦ ¢ƘŜ ǎǘŀŦŦ ǇƭŀƴƴƛƴƎ ŀǎǎŜǎǎƳŜƴǘ Ƙŀǎ 
formed the view that the development as modified directly responds to the conditions that were 
placed on the original consent and the character of the development would remain the same as a 
large lot residential subdivision.  

The proposed development is defined as "advertised development" under the provisions of the 
Community Participation Plan. The application was advertised for the prescribed period of 14 days 
and at the end of that period nine submissions (including one from the Orange and District 
Historical Society (ODHS)) were received. The matters raised in the submissions including matters 
in relation to heritage impact on Banjo Patterson Park, water resources, access, lot density, 
buffers, building envelopes and vegetation features have been addressed under various sections 
of this report.  

Despite nine of the proposed lots being below 2ha, their median size is still greater than the lot 
sizes previously approved and all would exceed 1ha. Therefore, large lots would be retained on 
site, one of which would be 44ha, allowing for the site to retain its rural character. 

It is recommended that Council supports the development as modified. Attached is an amended 
bƻǘƛŎŜ ƻŦ 5ŜǘŜǊƳƛƴŀǘƛƻƴ ŦƻǊ /ƻǳƴŎƛƭΩǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴΦ  

LINK TO DELIVERY/OPERATIONAL PLAN 

¢ƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ƛƴ ǘƘƛǎ ǊŜǇƻǊǘ ǊŜƭŀǘŜǎ ǘƻ ǘƘŜ 5ŜƭƛǾŜǊȅκhǇŜǊŀǘƛƻƴŀƭ tƭŀƴ ǎǘǊŀǘŜƎȅ άтΦо tƭŀƴ ŦƻǊ 
ƎǊƻǿǘƘ ŀƴŘ ŘŜǾŜƭƻǇƳŜƴǘ ǘƘŀǘ ōŀƭŀƴŎŜǎ ƭƛǾŜŀōƛƭƛǘȅ ǿƛǘƘ ǾŀƭǳƛƴƎ ǘƘŜ ƭƻŎŀƭ ŜƴǾƛǊƻƴƳŜƴǘέΦ 

FINANCIAL IMPLICATIONS 

Nil 

POLICY AND GOVERNANCE IMPLICATIONS 

Nil 

RECOMMENDATION 

That Council consents to modified development application DA 19/1995(2) for Rural Residential 
Subdivision at Lot 4 DP 1274221 - Ophir Road, Orange pursuant to the conditions of consent in 
the attached Notice of Approval. 

FURTHER CONSIDERATIONS 

/ƻƴǎƛŘŜǊŀǘƛƻƴ Ƙŀǎ ōŜŜƴ ƎƛǾŜƴ ǘƻ ǘƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴΩǎ ƛƳǇŀŎǘ ƻƴ /ƻǳƴŎƛƭΩǎ ǎŜǊǾƛŎŜ ŘŜƭƛǾŜǊȅΤ 
image and reputation; political; environmental; health and safety; employees; stakeholders and 
project management; and no further implications or risks have been identified. 
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SUPPORTING INFORMATION 

THE PROPOSAL 

The original consent (DA 19/1995(1), which was granted in April 1996, has been part 
implemented. The previously approved lot plan is indicated below (Figure 2) below. The lots 
shaded yellow (to the North East of Summer Hill Creek) have been constructed and are occupied 
by residential dwellings for a number of years, the lots shaded blue have not yet been developed. 
Work commenced to build the lots shaded yellow within the 5 year statutory time limit and 
therefore the consent for the whole development, including the lots shaded blue (to the South 
West of Summer Hill Creek) has not lapsed and remains valid.  

The applicant states that the reason why the area of the site to the South West of Summer Hill 
Creek has as yet not been developed is due to the restrictive conditions that Council placed on the 
original consent, which meant it was difficult to implement the approved lot layout. These 
restrictive conditions were designed to protect the operation of the Resource Recovery centre and 
address significant flooding issues in the event of a dam failure. The subject conditions are 1, 2, 
and 3 which prevent the building of the lots located within the fuse gate flood zone, Condition 5 
which restricts the number of lots that can be provided on the subject site and Condition 7 which 
prevents development from occurring within 400m of the nearby Resource Recovery Centre. The 
conditions read as follows: 

Condition 1: A restriction as to user shall be placed upon the title of each affected lot to prohibit 
any building development from occurring within the Summer Hill Creek Probable Maximum Flood 
Area. 

Condition 2: That development may be permitted within the defined concrete arch dam failure 
ŀǊŜŀ ŀǎ ƻǳǘƭƛƴŜŘ ƛƴ ǘƘŜ ²ŀǘŜǊ aŀƴŀƎŜǊΩǎ ǊŜǇƻǊǘ ŘŀǘŜŘ нф aŀǊŎƘ мффрΣ ǎǳōƧŜŎǘ ǘƻΥ 

(a) appropriate Saddle Dam alteration being carried out by Council; and 

(b) adoption and implementation of a Flood Emergency Plan applicable to land downstream of 
Suma Park Dam. 

Condition 3: That no building development shall be permitted to occur within the Saddle Dam 
ŀǊŜŀΣ ŀǎ ƻǳǘƭƛƴŜŘ ƛƴ ǘƘŜ ²ŀǘŜǊ aŀƴŀƎŜǊΩǎ ǊŜǇƻǊǘ ŘŀǘŜŘ нф aŀǊŎƘ мффрΣ όŀǎǎǳƳƛƴƎ ŀǇǇǊƻǇǊƛŀǘŜ 
Saddle Dam alterations have taken place) until such time as the main concrete arch dam has been 
upgraded to full Probable Maximum Flood standards according to current Dam Safety Committee 
Guidelines. 

Condition 5: That the number of lots permissible on the south-western side of Summer Hill Creek 
shall not exceed the number of lots that are possible to be achieved in the area outside the open 
space at a lot size of 2ha. 

Condition 7: No development shall occur upon the subject land with 400m of the Orange Garbage 
Depot site until such time as the garbage disposal activities cease upon the site or until such time 
ǘƘŀǘ ǘƘŜ ŀŎǘƛǾƛǘƛŜǎ ŀǘ ǘƘŜ DŀǊōŀƎŜ 5ŜǇƻǘ ŎƘŀƴƎŜ ǎǳŎƘ ǘƘŀǘ ǘƘŜ пллƳ ōǳŦŦŜǊ ŀǊŜŀ ƛǎΣ ƛƴ /ƻǳƴŎƛƭΩǎ 
opinion, no longer required. Separate application will be required for the development of land 
within the 400m buffer area at that time. 

The effect of the above conditions, as was acknowledged on Page 6 of the report that was 
presented to the Council Committee in April 1996, was to reduce the number of lots that could be 
built out South West of Summer Hill Creek from 40 to 20 and to as low as 12 if the works described 
in Conditions 2 and 3 are not caried out. 
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This modification application relates to the lots shaded blue on Figure 2, and seeks approval 
pursuant to Section 4.55(2) of the Environmental Planning and Assessment Act 1979 [EPAA] to 
modify the lot number, layout and access as well as effluent disposal arrangements, and are in 
response to the conditions set out above that were placed on the original consent.  

 
Figure 2 - approved lot plan 

It is proposed to amend the lot layout plan to reduce the number of lots South West of Summer 
Hill Creek from 40 to 12, amend the lot sizes and to move the access from Ophir Road further to 
the North (see Figure 3 below).  

 
Figure 3 - proposed lot plan 
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As can be seen in Figure 3 above, the proposed lot plan includes the maximum potential building 
envelope for each lot which is in response to the conditions placed on the original consents as set 
out above. 

Proposed lot sizes and indicated maximum potential building envelope: 

Proposed lot 
number 

Proposed lot Size 
(ha) 

Maximum potential 
building area (ha) 

1 2.16 0.3 

2 2.25 0.45 

3 1.68 0.27 

4 1.10 0.27 

5 1.04 0.22 

6 1.05 0.175 

7 1.75 0.19 

8 44.02 0.28 

9 1.35 0.195 

10 1.36 0.2 

11 1.53 0.25 

12 1.72 0.3 

The median proposed lot size is: 1.52ha, the median approved lot size for the site is: 1.2ha. 

Domestic Wastewater Management Modification 

It is further proposed to amend the wastewater management arrangements. It was previously 
approved that the subdivision would link up to Councils wastewater treatment plant. Under this 
application it is proposed that each individual lot has its own onsite waste management system. 
The applicant has provided an onsite effluent management study for each individual lot in support 
of the proposal. To reflect the proposed modified effluent management arrangements it is 
proposed to delete Conditions (f) and (g), which read as follows:  

(f) That, in view of the increase in demand caused by the development proceeding, the 
payment of $15,000 shall be made to Council towards the provision of the effluent drainage 
ƭƛƴŜ ŀƴŘ ǇǳƳǇ ǎǘŀǘƛƻƴ ǿƛǘƘƛƴ /ƻǳƴŎƛƭΩǎ ²ŀǎǘŜ 5ƛǎǇƻǎŀƭ 5ŜǇƻǘ ǘƻ ŎƻƴǾŜȅ ŎƻƳƳƻƴ ŜŦŦƭǳŜƴǘ 
drainage to the Wastewater Treatment Plant.  

(g) A contribution of 50% of the normal Headworks charge of $1,166 shall be made to Council 
prior to the release of subdivision plans for that land on the south-western side of Summer 
Hill Creek towards Sewerage Headworks. 

Modifications to Conditions Wording 

To reflect the proposed amended plans, the applicant proposes the following amendments to the 
relevant conditions:  

Condition 21 

A caveat shall be registered on the Deed of Title of Lots 26, 27, 28 and 29 to deny vehicular access 
to these lots from Bulgas Road. 

Given the proposed amendments to lot layout and numbering, it is proposed to remove reference 
ǘƻ [ƻǘǎ нсΣ нтΣ ну ŀƴŘ нф ŀƴŘ ƛƴǎǘŜŀŘ ǊŜŦŜǊ ǘƻ Ψ[ƻǘ уΩΦ 
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Condition 24 

Building envelopes shall be established on Lots 35, 36, 51 and 52 to the satisfaction of the Manager 
- Planning Approvals to locate dwellings generally outside the 400m buffer area. Such building 
envelopes shall be shown on the subdivision plan and a Section 88b Instrument. 

Given the proposed amendments to lot layout and numbering, it is proposed to remove reference 
to Lots 35, 36, 51 and 52 and instead refer to Lots: 2, 8, 9, 10, 11 and 12.  

Condition 29(d) 

Stages 3 and 4 - Connection of approximately 22 lots of 1ha minimum area, west of Summer Hill 
Creek.  

¶ Standard Water Headworks Charge $1,212 per lot  

¶ Contribution for water  

Main in Phillip Street (from Jilba Street to Ophir Road) $1,062 per lot 

It is proposed to remove reference to 22 lots and refer to 12 lots instead, to reflect the proposed 
reduction in number of lots.  

MATTERS FOR CONSIDERATION 

Section 4.55 (2) of the Environmental Planning and Assessment Act 1979 [EPAA] - Modification 
of consents - Other Modifications 

This modification application is made pursuant to Section 4.55 (2) of the EPAA, which states that a 
consent authority may, on application being made by the applicant modify the consent if - 

(a) it is satisfied that the development to which the consent as modified relates is substantially 
the same development as the development for which consent was originally granted and 
before that consent as originally granted was modified (if at all), and 

(b) it has consulted with the relevant Minister, public authority or approval body (within the 
meaning of Division 4.8) in respect of a condition imposed as a requirement of a 
concurrence to the consent or in accordance with the general terms of an approval 
proposed to be granted by the approval body and that Minister, authority or body has not, 
within 21 days after being consulted, objected to the modification of that consent, and 

(c) it has notified the application in accordance with - 

(i) the regulations, if the regulations so require, or 

(ii) a Development Control Plan, if the consent authority is a council that has made a 
Development Control Plan that requires the notification or advertising of applications 
for modification of a development consent, and 

(d) it has considered any submissions made concerning the proposed modification within the 
period prescribed by the regulations or provided by the development control plan, as the 
case may be. 

In relation to (a) - ²ƘŜǘƘŜǊ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ƛǎ ΨǎǳōǎǘŀƴǘƛŀƭƭȅΩ ǘƘŜ ǎŀƳŜ ŀǎ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ŦƻǊ 
which consent was previously granted please note the following: 

¢ƘŜǊŜ ƛǎ ƴƻ ǎǘŀǘǳǘƻǊȅ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǿƘŀǘ ŎƻƴǎǘƛǘǳǘŜǎ Ψǎǳōǎǘŀƴǘƛŀƭƭȅ ǘƘŜ ǎŀƳŜΩ ŀǎ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ 
for which consent was previously granted, however case law provides a guide for decision 
makers.  
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Scrap Realty Pty Ltd v Botany Bay City Council [2008] provides that in determining whether the 
approved and proposed development are substantially the same, a comparison exercise between 
the approved and proposed developments is required.  

Arrage v Inner West Council [2019] provides that an assessment as to whether the approved and 
proposed development are substantially the same can not only require an assessment as to 
whether the two consents are in essence the same, but also a comparison of the consequences of 
the development can be required.  

Quantitative and Qualitative Assessment  

The original approval provided for a large lot subdivision, this does not change under the current 
proposal. However, the proposed modification would provide significantly fewer lots on the 
South Western side of Summer Hill Creek than was indicated on the approved plans (12 as 
opposed to 40), would provide an amended lot layout, lot sizes and access road location. 
Nevertheless, the applicant states that the proposed modifications to the original consent are in 
direct response to the restrictive conditions that the Council put on this consent.  

These restrictive conditions are: Conditions 1, 2, and 3 which prevent the construction of the lots 
located within the fuse gate flood zone, Condition 5 which restricts the number of lots that can 
be provided on the subject site and Condition 7 which prevents development from occurring 
within 400m of the nearby Resource Recovery Centre. The impact of these conditions is that 
despite the original lot layout technically being approved, the conditions prevented the applicant 
from constructing the lots as indicated on the approved plans, and only permitted development 
on a narrow strip of land as indicated on the plan that the applicant has provided (see Figure 6 
below): 

 
Figure 4 - site constraints 

Despite the layout of the modified development proposal appearing noticeably different to the 
previously approved plan, the modified proposal is in direct response to the conditions placed on 
the original consent. 
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Due to the restrictive conditions, the original consent in essence only provided consent to 
construct dwellings in the area where the current proposed plan indicates that they would be 
placed. Furthermore, the key characteristics of the development remain the same as was 
approved in terms of it providing a large lot subdivision with access from Ophir Road. Given the 
above, Council staff are satisfied that the development to which the consent as modified relates 
is substantially the same development as the development for which consent was originally 
granted.  

In relation to (b) - please note that this clause is not relevant. Notwithstanding, it is worth noting 
that the site is in proximity to a waterway: Summer Hill Creek, as such the application was referred 
to the Department of Planning and Environment-Water [the Department] for comment. The 
Departments General Terms of Approval includes a condition requiring an application be made to 
them for any controlled activity on waterfront land which would include the submission of site 
plans, construction plans, sediment and erosion plans, drainage plans and construction 
stormwater drainage outlet plans. Subject to condition therefore it is considered that the 
development as modified would have an acceptable impact on the neighbouring waterway.  

In relation to (c) - please note that arrangements were made for the application to be formally 
ŀŘǾŜǊǘƛǎŜŘ ŦƻǊ ŀ ǇŜǊƛƻŘ ƻŦ мп Řŀȅǎ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ /ƻǳƴŎƛƭΩǎ Community 
Participation Plan 2019 and the requirements of the Environmental Planning and Assessment Act 
and associated Regulations.  

In relation to (d) - please note that the application was advertised for the prescribed period of 14 
days and at the end of that period nine submissions (including one from the Orange and District 
Historical Society (ODHS)) were received. Each of the submissions raised have been addressed 
ǳƴŘŜǊ ǘƘŜ ƘŜŀŘƛƴƎ άAny Submissions made in accordance with the ActέΦ 

Section 1.7 - Application of Part 7 of the Biodiversity Conservation Act 2016 and Part 7A of the 
Fisheries Management Act 1994 

Section 1.7 of the EP&A Act identifies that Part 7 of the Biodiversity Conservation Act 2016 
(BC Act) and Part 7A of the Fisheries Management Act 1994 have effect in connection with 
terrestrial and aquatic environments. 

There are four triggers known to insert a development into the Biodiversity Offset Scheme (ie the 
need for a BDAR to be submitted with a DA): 

¶ Trigger 1: development occurs in land mapped on the Biodiversity Values Map (OEH) 
(clause 7.1 of BC Regulation 2017); 

¶ Trigger 2: development involves clearing/disturbance of native vegetation above a certain 
area threshold (clauses 7.1 and 7.2 of BC Regulation 2017); or 

¶ Trigger 3: development is otherwise likely to significantly affect threatened species (clauses 
7.2 and 7.3 of BC Act 2016). 

The fourth trigger (development proposed to occur in an Area of Outstanding Biodiversity Value 
(clause 7.2 of BC Act 2016) is generally not applicable to the Orange LGA; as no such areas are 
known to occur in the LGA. No further comments will be made against the fourth trigger. 

Trigger 1 

No part of the site is contained within land mapped on the Biodiversity Value Map, and therefore 
Trigger 1 would not apply. 
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Trigger 2 

The existing site is covered in vegetation in the form of grasses and shrubs, and as per the findings 
of the submitted Preliminary Contamination Investigation, the majority of existing vegetation on 
the site is non-native. Clause 7.2 of BC Regulation 2017 states that on land with lot sizes of 
between 1 and 40ha, if an area of over 0.5ha is cleared, the provisions of the BC Act 2017 are 
triggered. The development would not involve the clearing of more than 0.5ha of vegetation, and 
therefore Trigger 2 does not apply.   

Further to the above, as the DA is a modification application, Clause 7.17 (c) of the BC Act 2016 
states that a further assessment report is not required to be submitted with the application for 
modification if - the authority or person determining the application for modification is satisfied 
that the modification will not increase the impact on biodiversity values. The proposed 
modification would reduce the area of land to be developed, with the area occupied by the 
proposed access road significantly reduced. It is therefore clear that the modified proposal would 
significantly decrease the impact on biodiversity values at the site and therefore a further 
assessment report is not required. 

Trigger 3 

For the reasons noted above, it is not considered that the proposed modification would have any 
greater potential impact on threatened species given that the scale of the development would be 
reduced as compared to what was previously approved and noting that the land is not located on 
the Biodiversity Value Map.  

Section 4.15 

Section 4.15 of the Environmental Planning and Assessment Act 1979 requires Council to consider 
various matters, of which those pertaining to the application are listed below. 

PROVISIONS OF ANY ENVIRONMENTAL PLANNING INSTRUMENT s4.15(1)(a)(i) 

Orange Local Environmental Plan 2011 

Part 1 - Preliminary 

Clause 1.2 - Aims of Plan 

The broad aims of the LEP are set out under Subclause 2. Those relevant to the application are as 
follows: 

(a) to encourage development which complements and enhances the unique character of 
Orange as a major regional centre boasting a diverse economy and offering an attractive 
regional lifestyle 

(b) to provide for a range of development opportunities that contribute to the social, economic 
and environmental resources of Orange in a way that allows present and future generations 
to meet their needs by implementing the principles for ecologically sustainable development 

The application is considered to be consistent with Objectives (a) and (b) as outlined in this report. 
Residential lots have been previously approved on this site which is zoned for large lot residential. 
The proposed amended lots would be of a size and siting that would accord with the open 
character of the area and would provide additional housing contributing to the local economy in 
accordance with the above objectives.  
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Clause 1.6 - Consent Authority 

This clause establishes that, subject to the Act, Council is the consent authority for applications 
made under the LEP. 

Clause 1.7 - Mapping  

The subject site is identified on the LEP maps in the following manner: 

Land Zoning Map:  Land zoned R5 Large Lot Residential  

Lot Size Map:  Minimum Lot Size 2ha  

Heritage Map:  Not a heritage item or conservation area 

Height of Buildings Map:  No building height limit  

Floor Space Ratio Map:  No floor space limit  

Terrestrial Biodiversity Map:  High biodiversity sensitivity on the site 

Groundwater Vulnerability Map:  Groundwater vulnerable 

Drinking Water Catchment Map:  Not within the drinking water catchment 

Watercourse Map:  Within or affecting a defined watercourse 

Urban Release Area Map: Not within an urban release area 

Obstacle Limitation Surface Map:  No restriction on building siting or construction 

Additional Permitted Uses Map:  No additional permitted use applies 

Flood Planning Map: Not within a flood planning area 

Those matters that are of relevance are addressed in detail in the body of this report. 

Clause 1.9A - Suspension of Covenants, Agreements and Instruments 

This clause provides that covenants, agreements and other instruments which seek to restrict the 
carrying out of development do not apply with the following exceptions: 

(a) to a covenant imposed by the Council or that the Council requires to be imposed, or 

(b) to any relevant instrument under Section 13.4 of the Crown Land Management Act 2016, or 

(c) to any conservation agreement under the National Parks and Wildlife Act 1974, or 

(d) to any Trust agreement under the Nature Conservation Trust Act 2001, or 

(e) to any property vegetation plan under the Native Vegetation Act 2003, or 

(f) to any biobanking agreement under Part 7A of the Threatened Species Conservation Act 
1995, or 

(g) to any planning agreement under Subdivision 2 of Division 7.1 of the Environmental Planning 
and Assessment Act 1979. 

Council staff are not aware of the title of the subject property being affected by any of the above. 

Part 2 - Permitted or Prohibited Development 

Clause 2.1 - Land Use Zones and Clause 2.3 - Zone Objectives and Land Use Table 

The Original development was authorised under former Environmental Planning Instrument in 
1996. The provisions at that time provided for the averaging of allotment sizes based on 1 lot per 2 
hectares. The subject site is located within the R5 Large Lot Residential zone as defined under 
Orange LEP 2011. The proposed development is defined as a subdivision under OLEP 2011 and 
subdivision remains permissible with consent for this zone. This application is seeking consent to 
modify the terms of the 1995 development consent.  
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Clause 2.3 of LEP 2011 references the Land Use Table and Objectives for each zone in LEP 2011. 
These objectives for land zoned large lot residential are as follows: 

Objectives of zone R5 Large Lot Residential 

¶ To provide residential housing in a rural setting while preserving, and minimising impacts 
on, environmentally sensitive locations and scenic quality. 

¶ To ensure that large residential lots do not hinder the proper and orderly development of 
urban areas in the future. 

¶ To ensure that development in the area does not unreasonably increase the demand for 
public services or public facilities. 

¶ To minimise conflict between land uses within this zone and land uses within adjoining 
zones. 

¶ To provide for student housing in close proximity to the Charles Sturt University. 

¶ To ensure development is ordered in such a way as to maximise public transport patronage, 
and encourage walking and cycling, in close proximity to settlement. 

¶ To ensure development along the Southern Link Road has an alternative access. 

Comment on above objectives 

¶ The proposed modification would reduce the number of lots whilst increasing the median 
lot size, which would not have an additional impact on scenic quality and would not impact 
on environmentally sensitive locations.  

¶ The subject site zoned for large lot residential and is located away from the Orange urban 
area, thus not hindering its development. 

¶ The modification would not increase the number of lots on the subject site from what was 
previously allowed (taking into account the garbage depot and flood zone buffer 
limitations), thus not causing any potential additional demand on public services and 
facilities. Twelve (12) lots is a relatively small number, which it is not considered would 
produce a significant number of additional residents which would have an impact on local 
services. 

¶ The proposed modification indicates that no development would be constructed within the 
400m buffer to the Council Resource Recovery Centre, which subject to Condition 24 of the 
consent would not result in a conflict of land uses. The land is zoned for large lot 
residential, and the proposed modification would provide such a land use.  

¶ The subject site is located in a rural setting with limited sustainable transport options, this 
remains the same as the previous approval and is considered appropriate in the context.  

Clause 2.6 - Subdivision - Consent Requirements 

This clause triggers the need for development consent for the subdivision of land. Additionally the 
clause prohibits subdivision of land on which a secondary dwelling is situated if the subdivision 
would result in the principal and secondary dwellings being located on separate lots if either of 
those lots are below the minimum lot size applying to the land. 

The proposal does not involve a secondary dwelling. 
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Part 3 - Exempt and Complying Development 

The application is not exempt or complying development. 

Part 4 - Principal Development Standards 

Clause 4.1 - Minimum Subdivision Lot Size 

This clause requires the subdivision of land to be equal to or greater than the size nominated for 
the land under the Minimum Lot Size Map. 

The objectives of this clause are as follows: 

(a) to ensure that new subdivisions reflect existing lot sizes and patterns in the surrounding 
locality, 

(b) to ensure that lot sizes have a practical and efficient layout to meet intended use, 

(c) ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ƭƻǘ ǎƛȊŜǎ Řƻ ƴƻǘ ǳƴŘŜǊƳƛƴŜ ǘƘŜ ƭŀƴŘΩǎ ŎŀǇŀōƛƭƛǘȅ ǘƻ ǎǳǇǇƻǊǘ ǊǳǊŀƭ ŘŜǾŜƭƻǇƳŜƴǘΣ 

(d) to prevent the fragmentation of rural lands, 

(e) to provide for a range of lot sizes reflecting the ability of services available to the area, 

(f) to encourage subdivision designs that promote a high level of pedestrian and cyclist 
connectivity and accommodate public transport vehicles. 

In relation to this site, the map nominates a minimum lot size of 2ha. The smallest lot proposed by 
this application is 1.05ha, which is below the minimum lot size requirements. However, as noted 
above, the proposed lot sizes previously approved on the subject site are all below 2ha, apart from 
one. The proposed modification involves a lot size and layout that is consistent with requirements 
of Condition 5 of the current consent. 

On Pages 6 and 7 of the report that went to committee on 1 April 1996 in regards to the original 
consent, it was explained that the reason for allowing lots of less than 2ha in area was based on 
averaging provisions that applied at the time and was to also compensate for the reduction in site 
area that can be developed due to the requirement for there to be a 400m buffer to the Resource 
Recovery Centre and the requirement not to build on the flood zone. 

As lot sizes below the 2ha LEP requirement have previously been approved, it is not permissible 
under Clause 4.55 of the EPAA to re-open an assessment of that decision. Nevertheless, as noted 
in the description of development section of this report; as compared to the previously approved 
lot plan, the median size of the lots would increase from 1.2ha to 1.52ha, and the number of lots 
exceeding 2ha would increase from 1 to 3, which brings the median lot sizes closer to the LEP 
requirements. Furthermore, the lot sizes proposed are still substantial (all lots would exceed the 
area of a football field) and would therefore reflect the general pattern of the locality, which is 
characterised by large semi-rural lots. 

Clause 4.3 - Height of Buildings 

This clause is not relevant to the modified development proposal. 

Clause 4.4 - Floor Space Ratio 

This clause is not relevant to the modified development proposal.  
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Part 5 - Miscellaneous Provisions 

5.10 - Heritage Conservation 

(1) Objectives 

The objectives of this clause are as follows: 

(a) to conserve the environmental heritage of Orange, 

(b) to conserve the heritage significance of heritage items and heritage conservation 
areas, including associated fabric, settings and views, 

(c) to conserve archaeological sites, 

(d) to conserve Aboriginal objects and Aboriginal places of heritage significance. 

(4) Effect of Proposed Development on Heritage Significance 

Adjacent to the proposed subdivision is Banjo Paterson Memorial Park, which contains the 
[ƻŎŀƭƭȅ ƭƛǎǘŜŘ ƘŜǊƛǘŀƎŜ ƛǘŜƳǎΥ .ŀƴƧƻ tŀǘŜǊǎƻƴ aŜƳƻǊƛŀƭ ŀƴŘ ¢ŜƳǇƭŜǊΩǎ aƛƭƭ ǊǳƛƴǎΦ ¢ƘŜ ǇŀǊƪ ŀǎ 
a whole is integral to the setting of these heritage items and the impact on the setting of the 
park as a whole therefore forms part of the heritage impact assessment.  Banjo Paterson 
aŜƳƻǊƛŀƭ tŀǊƪ ŀƭǎƻ Ƙŀǎ ǎƛƎƴƛŦƛŎŀƴŎŜ ŀǎ ōŜƛƴƎ ǿƘŜǊŜ ƛǘ ƛǎ ōŜƭƛŜǾŜŘ ǘƘŀǘ ǘƘŜ ΨbŀǊǊŀƳōƭŀΩ 
homestead was located, where Banjo Paterson was born. However, as is noted in the 
Conservation Management Plan (2004) by Ian Jack Heritage Consulting Pty Ltd for the park, 
ǘƘŜ ǇǊŜŎƛǎŜ ƭƻŎŀǘƛƻƴ ƻŦ ΨbŀǊǊŀƳōƭŀΩ ƛǎ ƴƻǘ ƪƴƻǿƴ ŀƴŘ ŎƻǳƭŘ ōŜ ƻǳǘǎƛŘŜ ǘƘŜ ŎƻƴŦƛƴŜǎ ƻŦ ǘƘŜ 
park and within the subject site.  

As noted under proceeding sections of this report, six residential lots were previously 
approved adjacent to Banjo Paterson Park, and therefore the principal of allowing such lots 
in this location has previously been approved under the original application and cannot be 
revisited under this application. It should further be noted that four of these previously 
approved lots adjacent to the park could be built out in accordance the extant permission 
(taking into account the restrictions of the conditions placed on the original consent) 
without any further DA approval from the Council.  

Despite the above, it is noted that the previously approved lot layout had lots that were 
orientated such that the dwellings would most likely back onto the park, with a reasonably 
large separation distance between the built form and the park boundary. The proposed 
ƳƻŘƛŦƛŜŘ ƭƻǘ ƭŀȅƻǳǘΣ ƘƻǿŜǾŜǊΣ ǿƻǳƭŘ ǇǊƻǾƛŘŜ ŦƻǊ ǘƘǊŜŜ ŘǿŜƭƭƛƴƎǎ ǘƘŀǘ ǿƻǳƭŘ ƭƛƪŜƭȅ ōŜ ΨǎƛŘŜ 
ƻƴΩ ǘƻ ǘƘŜ ǇŀǊƪ ŀƴŘ Ƴŀȅ ōŜ ŀǘ ŎƭƻǎŜǊ ǇǊƻȄƛƳƛǘȅ ǘƻ ǘƘŜ ǇŀǊƪ ōƻǳƴŘŀǊȅ ǘƘŀƴ ǿƘŀǘ ǿƻǳƭŘ ƘŀǾŜ 
occurred under the previously approved lot layout, thereby having a greater impact on the 
setting of the park. To address these concerns in relation to the amended lot layout, it is 
considered necessary to impose an additional condition requiring a 20m wide buffer zone 
between the park boundary and any built form to be constructed. This would reduce the 
potential impact on the setting of the park whilst allowing for the development of dwellings 
to continue to be achievable.   

Furthermore, the original consent for the subdivision of the site did not include any 
archaeological conditions. Following the granting of the original consent in 1996, the 
Conservation Management Plan for the park was published in 2004, which highlighted the 
potential for there to be archaeological remains outside the confines of the park and within 
the application site itself. 
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In light of this additional information that has come to light following the granting of the 
original consent, it is considered necessary to impose a new condition requiring 
archaeological investigations to be carried out if any potential archaeological items are 
discovered during excavation works.  

Overall, subject to the additional conditions outlined above, it is not considered that the 
proposed modification to the original consent would have any additional adverse impact on 
the heritage significance of neighbouring heritage items.  

5.16 - Subdivision of, or Dwellings on, Land in Certain Rural, Residential or Conservation Zones 

The following matters are to be taken into account: 

(a) the existing uses and approved uses of land in the vicinity of the development, 

(b) whether or not the development is likely to have a significant impact on land uses that, 
in the opinion of the consent authority, are likely to be preferred and the predominant 
land uses in the vicinity of the development, 

(c) whether or not the development is likely to be incompatible with a use referred to in 
Paragraph (a) or (b), 

(d) any measures proposed by the applicant to avoid or minimise any incompatibility 
referred to in Paragraph (c). 

As stated in other sections of this report, the subdivision of the land has previously been 
approved, and the land is zoned as large lot residential (which the approved and proposes 
amended subdivision would provide). The principle of the acceptability of the use of the land for 
large lot residential is therefore well established.  

The Orange Waste Disposal Facility lies to the west of the subject land on the opposite side of 
Ophir Road. Council has previously applied a 400 metre buffer zone around this facility to 
minimise the potential for land use conflict. The development as modified complies with the 400 
metre buffer zone. The proposed dwelling envelopes are located outside the buffer. Compared to 
the current approval, there would be no dwellings within the 400 metre buffer (noting that under 
the current consent, Council does allow approved Lot 48 in the current DA to have a dwelling 
within this buffer area). 

5.21 - Flood Planning 

This clause applies to land identified on the Flood Planning Map as a Flood Planning Area and 
requires that, before any consent is issued, Council must be satisfied that the proposal: 

(a) is compatible with the flood function and behaviour on the land, and 

(b) will not adversely affect flood behaviour in a way that results in detrimental increases 
in the potential flood affectation of other development or properties, and 

(c) will not adversely affect the safe occupation and efficient evacuation of people or 
exceed the capacity of existing evacuation routes for the surrounding area in the event 
of a flood, and 

(d) incorporates appropriate measures to manage risk to life in the event of a flood, and 

(e) will not adversely affect the environment or cause avoidable erosion, siltation, 
destruction of riparian vegetation or a reduction in the stability of river banks or 
watercourses. 
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The subject site is not identified on the Flood Planning Map as being within a Flood Planning Area, 
however, the site is susceptible to flooding from Summer Hill Creek and if the nearby dam fuse 
gate were to fail. The provisions of Clause 5.21 are therefore relevant in the determination of the 
application. 

The proposed building envelopes as indicated on the proposed modified lot layout plan indicates 
that all dwellings would be located outside the probable maximum flood level of the creek and the 
fuse gate flood line, in accordance with the conditions placed on the original consent. These 
building envelopes can be secured via recommended amended Condition 24 and would ensure 
that construction on the site would not be located on flood prone land, avoiding any impact on the 
flood function of the land and the river environment. Evacuation routes would be provided in the 
form of the access road to the subdivision leading to Ophir Road. 

5.22 - Special Flood Considerations  

As per above, the development as modified responds to the flooding constraints on the land. The 
proposed modification plans for dwellings to be located outside the Fuse Gate flood zone and 
above the 1% AEP. Evacuation to nearby flood free land is available via the proposed public road. 
The modification significantly reduces the number of lots to be approved from 28 to 12 lots.  

It is considered that the development as modified incorporates appropriate measures to manage 
risk to life in the event of a flood. This is addressed by existing Conditions in DA 19/95 and also by 
ǘƘŜ ŜȄŎƭǳǎƛƻƴ ƻŦ ŘǿŜƭƭƛƴƎǎ ŦǊƻƳ ǘƘŜ CǳǎŜ DŀǘŜ ŦƭƻƻŘ ȊƻƴŜΦ /ƻǳƴŎƛƭΩǎ ¢ŜŎƘƴƛŎŀƭ {ŜǊǾƛŎŜǎ 5ŜǇŀǊǘƳŜƴǘ 
have reviewed the modified proposal and have determined that the modified layout is acceptable 
to address flooding related issues.  

The modification will not adversely affect the environment or cause avoidable erosion, siltation, 
destruction of riparian vegetation or a reduction in the stability of river banks or watercourses. In 
this regard, future works will be located well away from the Summer Hill Creek riparian zone and 
the unnamed non-perennial watercourse in the southern section of the site.  

Part 7 - Additional Local Provisions 

7.1 - Earthworks 

This clause establishes a range of matters that must be considered prior to granting development 
consent for any application involving earthworks, such as: 

(a) the likely disruption of, or any detrimental effect on, existing drainage patterns and soil 
stability in the locality of the development 

(b) the effect of the development on the likely future use or redevelopment of the land 

(c) the quality of the fill or the soil to be excavated, or both 

(d) the effect of the development on the existing and likely amenity of adjoining properties 

(e) the source of any fill material and the destination of any excavated material 

(f) the likelihood of disturbing relics 

(g) the proximity to and potential for adverse impacts on any waterway, drinking water 
catchment or environmentally sensitive area 

(h) any measures proposed to minimise or mitigate the impacts referred to in Paragraph (g). 
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The earthworks proposed in the application are limited to the extent of cutting and filling required 
for the proposed bitumen sealed access road to the subdivision. Given the limited excavation 
required to construct the access road, the extent of disruption to the drainage of the site is 
considered to be minor and will not detrimentally affect adjoining properties or receiving 
waterways. 

The extent of the earthworks is necessary to facilitate the future development of the land for 
dwellings.  

The submitted contamination report indicates that the site has no known contamination (with the 
exception of an area of asbestos away from proposed building envelopes) and is suitable for 
residential development. Council staff concur with its findings subject to the imposition of an 
ΨǳƴŜȄǇŜŎǘŜŘ ŦƛƴŘǎΩ ŎƻƴǘŀƳƛƴŀǘƛƻƴ ŎƻƴŘƛǘƛƻƴ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ƛƴ ǘƘŜ ǳƴƭƛƪŜƭȅ ŜǾŜƴǘ ǘƘŀǘ 
contamination is found, that it is dealt with appropriately.   

The proposed access road is located a significant distance from neighbouring properties and 
therefore no impact associated with the earthworks is anticipated to neighbouring properties.  

As noted in previous sections of this report, it is possible that archaeological remains from the 
Narrambla homestead could be located within the subject site. Therefore, a condition is 
recommended to ensure that should site works uncover a potential relic or artefact, works will be 
halted to enable proper investigation by relevant authorities and the proponent required to seek 
relevant permits to either destroy or relocate the findings. 

The site is in proximity to a waterway: Summer Hill Creek, as such the application was referred to 
the Department of Planning and Environment-Water [the Department] for comment. The 
Departments General Terms of Approval includes a condition requiring an application be made to 
them for any controlled activity on waterfront land which would include the submission of site 
plans, construction plans, sediment and erosion plans, drainage plans and construction 
stormwater drainage outlet plans. Subject to condition therefore it is considered that the proposal 
would have an acceptable impact on the neighbouring waterway.  

7.3 - Stormwater Management 

This clause applies to all industrial, commercial and residential zones and requires that Council be 
satisfied that the proposal: 

(a) is designed to maximise the use of water permeable surfaces on the land having regard to the 
soil characteristics affecting onsite infiltration of water 

(b) includes, where practical, onsite stormwater retention for use as an alternative supply to 
mains water, groundwater or river water; and 

(c) avoids any significant impacts of stormwater runoff on adjoining downstream properties, 
native bushland and receiving waters, or if that impact cannot be reasonably avoided, 
minimises and mitigates the impact. 

No modification to the previously approved stormwater drainage arrangements is proposed. 
Stormwater would be piped to the neighbouring creek, as per the requirements of Condition 16 of 
the approved development.  
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7.5 - Riparian Land and Watercourses 

This clause seeks to preserve both water quality and riparian ecological health. The clause applies 
ǘƻ ƭŀƴŘ ƛŘŜƴǘƛŦƛŜŘ ŀǎ ŀ ά{ŜƴǎƛǘƛǾŜ ²ŀǘŜǊǿŀȅέ ƻƴ ǘƘŜ ²ŀǘŜǊŎƻǳǊǎŜ aŀǇΦ ¢ƘŜ ǎǳōƧŜŎǘ ƭŀƴŘ Ŏƻƴǘŀƛƴǎ 
such a waterway and therefore Council must consider whether or not the proposal: 

(a) is likely to have any adverse impact on the following: 

(i) the water quality and flows within a watercourse 

(ii) aquatic and riparian species, habitats and ecosystems of the watercourse 

(iii) the stability of the bed and banks of the watercourse 

(iv) the free passage of fish and other aquatic organisms within or along the watercourse 

(v) any future rehabilitation of the watercourse and its riparian areas, and 

(b) is likely to increase water extraction from the watercourse. 

Additionally, consent may not be granted until Council is satisfied that: 

(a) the development is designed, sited and will be managed to avoid any significant adverse 
environmental impact, or 

(b) if that impact cannot be reasonably avoided - the development is designed, sited and will be 
managed to minimise that impact, or 

(c) if that impact cannot be minimised - the development will be managed to mitigate that 
impact. 

The proposed modified lot layout would reduce the number of lots previously approved and the 
proposed built envelopes would maintain a distance of at least 145m to the watercourse. 
Furthermore, the previously approved public reserve would be provided which would provide a 
further buffer between the development and the watercourse. Given the above, it is not 
considered that the development as modified would have any additional impact on riparian land 
and watercourses.  

7.6 - Groundwater Vulnerability 

This clause seeks to protect hydrological functions of groundwater systems and protect resources 
from both depletion and contamination. Orange has a high water table and large areas of the LGA, 
ƛƴŎƭǳŘƛƴƎ ǘƘŜ ǎǳōƧŜŎǘ ǎƛǘŜΣ ŀǊŜ ƛŘŜƴǘƛŦƛŜŘ ǿƛǘƘ άDǊƻǳƴŘǿŀǘŜǊ ±ǳƭƴŜǊŀōƛƭƛǘȅέ ƻƴ ǘƘŜ DǊƻǳƴŘǿŀǘŜǊ 
Vulnerability Map. This requires that Council consider: 

(a) whether or not the development (including any onsite storage or disposal of solid or liquid 
waste and chemicals) is likely to cause any groundwater contamination or have any adverse 
effect on groundwater dependent ecosystems, and 

(b) the cumulative impact (including the impact on nearby groundwater extraction for potable 
water supply or stock water supply) of the development and any other existing development 
on groundwater. 
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Furthermore, consent may not be granted unless Council is satisfied that: 

(a) the development is designed, sited and will be managed to avoid any significant adverse 
environmental impact, or 

(b) if that impact cannot be reasonably avoided - the development is designed, sited and will be 
managed to minimise that impact, 

(c) if that impact cannot be minimised - the development will be managed to mitigate that 
impact. 

The development as modified proposes the disposal of domestic wastewater onsite rather than 
ǘƘŜ ǇǊŜǾƛƻǳǎƭȅ ŀǇǇǊƻǾŜŘ ǇǊƻǇƻǎŀƭ ǘƻ ƭƛƴƪ ǿƛǘƘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ǇǳƳǇƛƴƎ ǎǘŀǘƛƻƴΦ ¢ƘŜ ŀǇǇƭƛŎŀƴǘ Ƙŀǎ 
submitted onsite effluent management studies for each individual previously approved lot, which 
indicate that onsite effluent management would be achievable without any impact on 
groundwater. Further approval would be required under a Section 68 application to install the 
ƻƴǎƛǘŜ ŜŦŦƭǳŜƴǘ ƳŀƴŀƎŜƳŜƴǘ ǎȅǎǘŜƳǎΦ /ƻǳƴŎƛƭΩǎ 9ƴǾƛǊƻƴƳŜƴǘŀƭ IŜŀƭǘƘ hŦŦƛŎŜǊ ό9Ihύ Ƙŀǎ ǊŜǾƛŜǿŜŘ 
the onsite effluent management plans and has raised no concerns. No other aspects of the 
modified proposal would have any additional impact on groundwater.  

Clause 7.11 - Essential Services 

Clause 7.11 applies and states: 

Development consent must not be granted to development unless the consent authority is satisfied 
that any of the following services that are essential for the proposed development are available or 
that adequate arrangements have been made to make them available when required: 

(a) the supply of water, 

(b) the supply of electricity, 

(c) the disposal and management of sewage, 

(d) storm water drainage or onsite conservation, 

(e) suitable road access. 

Council staff are satisfied that it is has been demonstrated that individual lot management of 
sewage is achievable on the development. A relocated access road to serve the development is 
ƴƻǿ ǇǊƻǇƻǎŜŘΦ ¢ƘŜ ǊƻŀŘ ŀŎŎŜǎǎ ǘƻ ǘƘŜ ƭƻǘǎ Ƙŀǎ ōŜŜƴ ǊŜǾƛŜǿŜŘ ōȅ ǘƘŜ /ƻǳƴŎƛƭΩǎ 5ŜǾŜƭƻǇƳŜƴǘ 
Engineer. Following a requested amendment to its location to improve site lines; the dimensions 
and location of the access road is considered to be appropriate. Proposed Lots 1 and 2 would be 
accessed directly from Ophir Road, which is considered suitable as well. 

All other arrangements in relation to access to essential services would remain unchanged from 
the original consent.  
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STATE ENVIRONMENTAL PLANNING POLICIES 

STATE ENVIRONMENTAL PLANNING POLICY (RESILIENCE AND HAZARDS) 2021 

Chapter 4 - Remediation of Land 

4.6 - Contamination and Remediation to be Considered in Determining Development 
Application 

(1) A consent authority must not consent to the carrying out of any development on land unless: 

(a) it has considered whether the land is contaminated, and 

(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

In response to Condition 23 of the original consent, the applicant has provided a contamination 
investigation report for the site. This report indicates that the site is suitable for residential use as 
there are no known contaminants of the site, with the exception of the potential for naturally 
occurring Asbestos in the Northern section of the site. To address the potential for naturally 
occurring Asbestos, the applicant has submitted a management plan which details measures to 
reduce ground disturbance and the capping of the access road with bitumen seal. Separate 
asbestos management plans would be required for each individual dwelling when the time comes. 
/ƻǳƴŎƛƭΩǎ 9Ih Ƙŀǎ ǊŜǾƛŜǿŜŘ ǘƘŜ ǎǳōƳƛǘǘŜŘ ǊŜǇƻǊǘǎ ŀƴŘ ǊŀƛǎŜǎ ƴƻ ŦǳǊǘƘŜǊ ƛǎǎǳŜǎ ǎǳōƧŜŎǘ ǘƻ ǘƘŜ 
addition of a condition requiring further investigation if unexpected contamination is found during 
construction works. 

PROVISIONS OF ANY DRAFT ENVIRONMENTAL PLANNING INSTRUMENT THAT HAS BEEN PLACED 
ON EXHIBITION 4.15(1)(a)(ii) 

There are no draft Environmental Planning Instruments currently on exhibition that relate to the 
subject land or proposed development. 

DESIGNATED DEVELOPMENT 

The proposed development is not designated development. 

INTEGRATED DEVELOPMENT 

The subject site is located on land identified as being bushfire prone and contains a watercourse. 
The proposal would ordinarily be categorised as Integrated development due the bushfire 
classification of the land and the proximity of the development to a watercourse and any works 
within 40m of the watercourse would require Controlled Activity approval under the Water 
Management Act 2000.  

However, as the application relates to a modification, the proposal does not require general terms 
of approval under Section 100B of the Rural Fires Act 1997. Notwithstanding the above, the 
proposal was referred to both agencies and formal responses have been received which have 
been addressed in the report and recommended conditions of consent in the amended Notice of 
determination.  
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PROVISIONS OF ANY DEVELOPMENT CONTROL PLAN s4.15(1)(a)(iii) 

Orange Development Control Plan 2004 

The follows parts of the DCP 2004 are applicable to the proposed development: 

¶ Chapter 6 - Rural Development 

¶ Chapter 13 - Heritage 

¶ Chapter 4A - Flood Affected Land  

CHAPTER 6 - RURAL DEVELOPMENT 

Section 6.6-1 outlines planning outcomes for rural residential subdivision The relevant planning 
outcomes are addressed below: 

1. Subdivision layout addresses topography, heritage, water resources and vegetation features. 

2. Subdivision layout complies with bushfire-planning principles. 

3. Large lots created in planned estates such as Clifton Grove and Ammerdown are retained to 
provide for a range of lot sizes. 

4. A suitable area for buildings and sewage management systems is identified on subdivision 
Ǉƭŀƴǎ ŀǎ ŀ άōǳƛƭŘƛƴƎ ŜƴǾŜƭƻǇŜέΣ ǿƛǘƘ ǎǳŎƘ ŀǊŜŀ ƭƻŎŀǘŜŘ ŦƻǊ ǇǊƛǾŀŎȅ ŀƴŘ ǎŜǇŀǊŀǘƛƻƴ ōŜǘǿŜŜƴ 
dwellings on other sites and other rural activities in the locality. 

5. Lots less than 2ha are: 

¶ capable of containing buildings set back from boundaries an adequate distance to 
maintain the low-density rural residential character of the locality, as identified in 
building envelopes; 

¶ suitable for onsite sewage management systems. 

6. Lots in Zone 1(c) are serviced by an appropriate onsite sewage management system. 

7. Development does not increase the number of entrances to a main road (land prior to 
development is deemed to have a single opening onto a main road). 

8. Driveways accessing a lot have sufficient sight distance at the entrance to a public road. 

9. Development is constructed to the standard required under the Development and Subdivision 
Code. 

10. Boundaries to agricultural land are adequately fenced 

Issues regarding heritage, water resources and vegetation features have been addressed under 
previous sections of this report. It is considered that the proposed access road and lot layout 
responds well to the moderate sloped topography of the site. No additional heritage impact would 
be caused to the setting of the adjacent park subject to archaeological condition and the provision 
of a buffer zone. No development is proposed within the direct vicinity of the riparian corridor and 
no additional impact on vegetation features is anticipated as compared to the original consent.  

A Bushfire Safety Assessment has been submitted, and is assessed under proceeding sections of 
this report.  
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Despite nine of the proposed lots being below 2ha, their median size is still greater than the lot 
sizes previously approved and all would exceed 1ha. Therefore, large lots would be retained on 
site, one of which would be 44ha, allowing for the site to retain its rural character. 

The submitted subdivision plans indicate building envelopes ranging from 1,750m2 to 4,490m2. 
The submitted onsite effluent management studies indicate that each lot would be able to 
accommodate onsite effluent disposal with a sub-surface irrigation area ranging from 555m2 to 
663m2.. The building envelopes proposed are therefore sufficient to accommodate buildings and 
sewage management systems. The building envelopes would be set back from the lot boundaries 
by at least 10m, which is considered sufficient to allow for adequate privacy. A condition is 
required to ensure at least a 20m setback from Banjo Paterson Park to ensure adequate 
separation.  

The modified lot layout involves an entrance to the main road from the proposed access road and 
a separate entrance to Lots 1 and 2, this is the same number of entrances as was previously 
approved and is therefore acceptable. Following an amendment to the location of the access road, 
/ƻǳƴŎƛƭΩǎ 5ŜǾŜƭƻǇƳŜƴǘ 9ƴƎƛƴŜŜǊ ƛǎ ǎŀǘƛǎŦƛŜŘ ǘƘŀǘ ǘƘŜ ǇǊƻǇƻǎŜŘ ŀŎŎŜǎǎ ǊƻŀŘ ǇǊƻǾƛŘŜǎ ŀŘŜǉǳŀǘŜ 
sightlines.  

The external fencing around the subject site would be retained. The relevant procedures would 
ensure compliance with the Development and Subdivision Code.  

6.5 General Rural Planning Issues 

RURAL FIRE MANAGEMENT AND CONTROL 

Where development, including subdivision, is proposed for land identified as being bush fire 
prone, the development must comply with the provisions of the Planning for Bushfire Protection 
Guide. Furthermore, part 6.5 states that such developments may need to be referred to the RFS as 
integrated development. 

The subject site is located on land identified as being bushfire prone. However, as the application 
being considered is a modification, it is not required to be referred to the RFS under Section 100B 
of the Rural Fires Act 1997. Nevertheless, the RFS were consulted on the application, and their 
recommendations are included in the attached draft notice of determination. Bush fire impact is 
ŀǎǎŜǎǎŜŘ ōŜƭƻǿ ǳƴŘŜǊ ǘƘŜ Ψ[LY9[¸ Lat!/¢{ hC ¢I9 59±9[hta9b¢Ω ǎŜŎǘƛƻƴ ƻŦ ǘƘƛǎ ǊŜǇƻǊǘΦ 

Chapter 13 - Heritage 

Sections 13.1-13.06 of Chapter 13 - Heritage of the DCP address heritage matters in detail, 
including heritage objectives, heritage items and heritage conservation areas, heritage 
consideration for development, development in the vicinity of heritage items, heritage proposals 
as advertised development, and incentives for heritage conservation. 

IŜǊƛǘŀƎŜ ƳŀǘǘŜǊǎ ƘŀǾŜ ǇǊŜǾƛƻǳǎƭȅ ōŜŜƴ ŀŘŘǊŜǎǎŜŘ ƛƴ ŘŜǘŀƛƭ ǳƴŘŜǊ ǘƘŜ ƘŜŀŘƛƴƎ ά/ƭŀǳǎŜ рΦмл - 
IŜǊƛǘŀƎŜ /ƻƴǎŜǊǾŀǘƛƻƴέΦ Lǘ ƛǎ ŎƻƴǎƛŘŜǊŜŘ ǘƘŀǘ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ 5/t ƘŀǾŜ ōŜŜƴ ŀŘŜǉǳŀǘŜƭȅ 
addressed. 
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Chapter 4A - Flood Affected Land 

Section 1.2 of this chapter of the DCP sets out the aims of this section of the DCP, which seeks to 
minimise the potential impact of development on ecological value of waterways and control 
development so that the potential risk to human life and damage to property caused by floods is 
reduced.  

LǎǎǳŜǎ ǊŜƭŀǘƛƴƎ ǘƻ ŦƭƻƻŘƛƴƎ ƘŀǾŜ ōŜŜƴ ŀŘŘǊŜǎǎŜŘ ǇǊŜǾƛƻǳǎƭȅ ƛƴ ŘŜǘŀƛƭ ǳƴŘŜǊ ǘƘŜ ƘŜŀŘƛƴƎǎΥ ά/ƭŀǳǎŜ 
рΦнм CƭƻƻŘ ǇƭŀƴƴƛƴƎέ ŀƴŘ ά/ƭŀǳǎŜ рΦнн {ǇŜŎƛŀƭ CƭƻƻŘ /ƻƴǎƛŘŜǊŀǘƛƻƴǎέ ƻŦ ǘƘƛǎ ǊŜǇƻǊǘΦ  

PROVISIONS PRESCRIBED BY THE REGULATIONS s4.15(1)(a)(iv) 

Demolition of a Building (clause 61) 

The proposal does not involve the demolition of a building. 

Fire Safety Considerations (clause 62) 

The proposal does not involve a change of building use for an existing building. 

Buildings to be Upgraded (clause 64) 

The proposal does not involve the rebuilding, alteration, enlargement or extension of an existing 
building. 

BASIX Commitments (clause 75) 

BASIX is not applicable to the proposed development.  

THE LIKELY IMPACTS OF THE DEVELOPMENT s4.15(1)(b) 

Bush fire prone land 

The identification of bushfire prone lands (BPL Map) in NSW is required under Section 10.3 of the 
Environment Planning and Assessment Act 1979 (EP&A Act). Section 4.14 of the EP&A Act requires 
developments to comply with NSW Rural Fire Service, Planning for Bushfire Protection (PBP 2019) 
if any part of a development site is affected by a bush fire hazard as indicated within the BPL Map. 

As it currently stands, the subject site falls within the Vegetation Category 3 zone on the Orange 
City Bushfire Prone Land Map which triggers development assessment provisions under 4.14 of 
the EP&A Act and compliance with PBP 2019. 

The original application was approved in 1996. At the time of the original approval the site was not 
located on land considered to be bushfire prone, and therefore planning for bushfire protection 
was not included in the assessment of the original application. As a result, the previously approved 
subdivision does not comply with the PBP requirements. For example, the PBP requires dead end 
access roads to not exceed 200m, and the previously approved access road is a dead-end road that 
significantly exceeds this length. As the original consent is still valid, the applicant could (as 
discussed previously) build out the previously approved PBP non-compliant access road and lots 
without requiring any further consent from Council. This modification application therefore offers 
an opportunity to increase the bushfire resilience of the proposed subdivision, in accordance with 
the requirements of the PBP 2019.  
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Given that this application is for a modification of a previous approval, comments from the Rural 
Fire Service (RFS) are advisory only. The RFS has provided an advisory letter which recommends a 
condition requiring adequate fire-fighting access to the subdivision and general advice in regards 
to providing Asset Protection Zones and adequate water supply. This recommended condition and 
general advice has been incorporated into conditions included on the attached draft notice of 
determination. It is the assessment of Council staff that the proposed modified development is 
able to comply with the condition recommended by the RFS. However, Council staff have modified 
the condition wording slightly to reflect that a through route for firefighting vehicles would be 
provided via the internal driveway of Lot 8. 

The proposed modified subdivision would be located in a potential grassland hazard area. The PBP 
states that subdivisions in such areas must be provided with: Asset Protection Zones (APZs), 
adequate access, adequate provision of and protection of services. The applicant has submitted a 
Bush Fire Assessment Report, which seeks to address these requirements, and is assessed below: 

APZs 

The PBP states that APZs should be provided around buildings to provide sufficient space and 
maintain reduced fuel loads to ensure radiant heat levels at the buildings are below critical limits 
and prevent direct flame contact. 

The submitted Bushfire Assessment Report recommends that APZs be provided to all proposed 
residential lots, with widths of at least 10m, to be managed as an Inner Protection Area. The 
proposed APZs would meet the requirements of the PBP and are therefore acceptable and can be 
secured by condition.  

Access 

The PBP states that adequate access should be provided to provide safe operational access to 
structures and water supply for emergency services while residents are seeking to evacuate from 
an area. Table 5.3b of the PBP states that this intent may be achieved where: firefighting vehicles 
are provided with safe, all-weather access to structures. Acceptable solutions to this intent are set 
out in the PBP and comment on how the proposal would comply with these are set out as follows: 

1. Property access roads are two-wheel drive, all-weather roads;  

Comment: The applicant has indicated that future properties would be accessed via an all-
weather sealed road, this would need to be secured via condition and would meet the 
requirements of provision 1. 

2. Perimeter roads are provided for residential subdivisions of three or more allotments;  

Comment: The originally approved subdivision did not include a perimeter road, nor does 
the proposed modified proposal. In their advice to Council, the RFS do not state that a 
perimeter road would be required. It is considered that the RFS recommended condition 
requiring adequate fire fighting vehicle access and provision of the Asset Protection Zones 
recommended by the submitted Bushfire Assessment Report would provide sufficient 
firefighting access to satisfy the requirements of the PBP. 
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3. Subdivisions of three or more allotments have more than one access in and out of the 
development; 

Comment: The subdivision would be accessed via a dead-end road. However, Lot 8 would 
have two accesses: one via an internal driveway leading from the entrance to the proposed 
subdivision road and the other between Lots 7 and 9. The applicant states that in an 
emergency this would provide a direct route to link up with the main driveway, thus 
providing an additional access to the lots for firefighting purposes, and could be secured via 
condition. The originally approved subdivision included a dead-end road with a much greater 
length (refer to figure 2) that did not include a through access, and therefore the proposed 
modification would improve access for firefighting vehicles. 

4. Traffic management devices are constructed to not prohibit access by emergency services 
vehicles; 

Comment: This can be secured via condition.  

5. Maximum grades for sealed roads do not exceed 15 degrees and an average grade of not 
more than 10 degrees or other gradient specified by road design standards, whichever is the 
lesser gradient; 

Comment: Proposed road would not exceed this gradient, and can be ensured via condition.  

6. All roads are through roads; 

Comment: Lot 8 would have two accesses: one via an internal driveway leading from the 
entrance to the proposed subdivision road and the other between Lots 7 and 9, which would 
provide a direct route to link up with the main driveway, thus providing an additional access 
to the lots. 

7. Dead end roads are not recommended, but if unavoidable, are not more than 200m in length, 
incorporate a minimum 12m outer radius turning circle, and are clearly sign posted as a dead 
end; 

Comment: A dead-end road is proposed that would exceed 200m in length, however, this 
would be linked to the driveway to Lot 8, which would provide a circular route through the 
site. There would be one dead end section, but this would only be 61m in length and would 
include more than 12m outer radius turning circles. The proposal therefore complies with 
Provision 7. 

8. Where kerb and guttering is provided on perimeter roads, roll top kerbing should be used to 
the hazard side of the road; 

Comment:  Perimeter road would not be provided, and therefore provision 8 would not 
apply. 

9. Where access/egress can only be achieved through forest, woodland and heath vegetation, 
secondary access shall be provided to an alternate point on the existing public road system; 
and  

Comment: The access would be provided through pasture, and therefore an alternative 
access onto the public road is not required.  
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10. One way only public access roads are no less than 3.5m wide and have designated parking 
bays with hydrants located outside of these areas to ensure accessibility to reticulated water 
for fire suppression. 

Comment: The access road would be two way and 20 metres wide. 

11. The capacity of perimeter and non-perimeter road surfaces and any bridges/causeways is 
sufficient to carry fully loaded firefighting vehicles (up to 23 tonnes); bridges/ causeways are 
to clearly indicate load rating. 

Comment: The applicant has indicated that the proposed road surfaces would have 
sufficient capacity for vehicles up to 23T and would be ensured by way of condition. 

12. Hydrants are located outside of parking reserves and road carriageways to ensure 
accessibility to reticulated water for fire suppression; 

Comment: The applicant has indicated that the development would comply with the above, 
and can be secured via condition. 

13. Hydrants are provided in accordance with the relevant clauses of AS 2419.1:2005 - Fire 
hydrant installations System design, installation and commissioning; and 

Comment: The applicant has indicated that the development would comply with the above 
and can be secured via condition. 

14. There is suitable access for a Category 1 fire appliance to within 4m of the static water supply 
where no reticulated supply is available. 

Comment: The applicant has indicated that the development would comply with the above. 

Water supply 

1. Reticulated water is to be provided to the development where available; 

Comment: Static water supply would be provided. 

2. A static water and hydrant supply is provided for non-reticulated developments or where 
reticulated water supply cannot be guaranteed; and 

Comment: Each lot would be provided with a 20,000 litre water tank. 

3. Static water supplies shall comply with Table 5.3d. 

Comment: A 20,000 litre water tank would meet the requirements for each lot, all of which 
exceed 10,000sqm. 

4. Fire hydrant, spacing, design and sizing complies with the relevant clauses of Australian 
Standard AS 2419.1:2005; 

Comment: A condition would ensure fire hydrants would comply with the relevant clauses.  

5. Hydrants are not located within any road carriageway; and 

Comment: A condition would ensure fire hydrants would comply with the relevant clauses. 

6. Reticulated water supply to urban subdivisions uses a ring main system for areas with 
perimeter roads. 

Comment: Not applicable to proposed development.  
  



PLANNING & DEVELOPMENT COMMITTEE 5 AUGUST 2025 
2.2 Development Application DA 19/1995(2) - Lot 4 Ophir Road 

Page 35 

7. Fire hydrant flows and pressures comply with the relevant clauses of AS 2419.1:2005. 

Comment: A condition would ensure fire hydrants would comply with the relevant clauses. 

8. All above-ground water service pipes are metal, including and up to any taps; and 

Comment: The applicant states that the service pipes would comply with these 
requirements. 

9. Above-ground water storage tanks shall be of concrete or metal. 

Comment: The applicant states that the storage tanks would comply with these 
requirements. 

Electricity services  

1. Where practicable, electrical transmission lines are underground; 

2. Where overhead, electrical transmission lines are proposed as follows: 

o lines are installed with short pole spacing of 30m, unless crossing gullies, gorges or 
riparian areas; and 

o no part of a tree is closer to a power line than the distance set out in ISSC3 Guideline for 

Managing Vegetation Near Power Lines. 

Comment: The submitted bushfire assessment report states that the development would comply 
with the above requirements. 

Gas services  

1. Reticulated or bottled gas is installed and maintained in accordance with AS/NZS 1596:2014 - 
The storage and handling of LP Gas, the requirements of relevant authorities, and metal 
piping is used; 

2. All fixed gas cylinders are kept clear of all flammable materials to a distance of 10m and 
shielded on the hazard side; 

3. Connections to and from gas cylinders are metal; 

4. Polymer-sheathed flexible gas supply lines are not used; and 

5. Above-ground gas service pipes are metal, including and up to any outlets. 

Comment: The submitted bushfire assessment report states that the development would comply 
with the above requirements. 

Overall Bushfire Assessment conclusion 

The above measures can be secured by way of recommended conditions, and are considered to be 
sufficient to ensure compliance with PBP 2019 and comply with the advice of the RFS. 

Traffic 

The proposed modification to the approved subdivision would not increase the number of lots 
over what was previously consented, and there would therefore not be any potential increase in 
vehicular traffic associated with the proposed development. Furthermore, the provision of 
12 residential dwellings is not a significant number and would therefore not have any notable 
impact on road network capacity. 
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Following amendments, the proposed intersection from Ophir Road is considered to provide 
ŀŘŜǉǳŀǘŜ ǎƛǘŜ ƭƛƴŜǎ ŀƴŘ ƛǎ ŘŜŜƳŜŘ ŀǇǇǊƻǇǊƛŀǘŜ ōȅ /ƻǳƴŎƛƭΩǎ 5ŜǾŜƭƻǇƳŜƴǘ 9ƴƎƛƴŜŜǊΦ 

Conditions 14, 15 and 19 of the extant consent would ensure that the development would accord 
ǿƛǘƘ /ƻǳƴŎƛƭΩǎ 5ŜǾŜƭƻǇƳŜƴǘ /ƻŘŜ ƛƴ ǊŜƎŀǊŘǎ ǘƻ ƛƴǘŜǊƴŀƭ ǊƻŀŘǎΣ ŀŎŎŜǎǎǿŀȅǎ ŀƴŘ ƛƴǘŜǊǎŜŎǘƛƻƴǎΦ 

Social and Economic Impacts 

No change to the social impact of the development proposal as modified is anticipated. The 
development would provide employment opportunities during construction works. 

Construction Impacts 

The proposed development may result in short-term impacts typically associated with 
construction activities, including noise, dust, construction worker parking, and site deliveries. 

Given the rural setting and distance from neighbouring properties, and adverse impact is likely to 
be limited, and they are temporary and limited to the construction phase. 

Environmental Impacts 

As stated previously, the site does not comprise significant amounts of native vegetation and 
development would be a sufficient distance from the adjacent water course to avoid any adverse 
environmental impact. 

THE SUITABILITY OF THE SITE s4.15(1)(c) 

The subject land is considered to be suitable to undertake the proposed modified development 
proposal due to the following: 

¶ The development is permissible and compliant with the relevant provisions of the LEP. 

¶ The development is considered to be satisfactory in regard to Section 4.15 of the 
Environmental Planning and Assessment Act 1979. 

¶ The potential additional impacts of the modified development can be managed 
appropriately through the conditions of consent. 

¶ The development as modified responds to the restrictions placed on the development of 
the land by the conditions placed on the original consent including no development 
allowed within the 400m buffer attributed to the Orange Waste Disposal facility and no 
development allowed within the Fuse gate flood zone. 

¶ The proposed amended lots are considered to be as suitable for onsite effluent disposal as 
per the onsite effluent management studies. 

Therefore the site is considered suitable for the development as modified. 

ANY SUBMISSIONS MADE IN ACCORDANCE WITH THE ACT s4.15(1)(d) 

The proposed development is defined as "advertised development" under the provisions of the 
Community Participation Plan. The application was advertised for the prescribed period of 14 days 
and at the end of that period nine submissions (including one from the Orange and District 
Historical Society (ODHS)) were received. 
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¢ƘŜ ŘŜǘŀƛƭǎ ƻŦ ǘƘŜ ǎǳōƳƛǎǎƛƻƴǎ ŀǊŜ ƻǳǘƭƛƴŜŘ ōŜƭƻǿΣ ŀƭƻƴƎ ǿƛǘƘ /ƻǳƴŎƛƭΩǎ ǇƭŀƴƴƛƴƎ ŀǎǎŜǎǎƳŜƴǘ ŀƴŘ 
response: 

Issue 1: Heritage impact 

Several submissions have raised concerns regarding the impact of the proposed subdivision on the 
setting of Banjo Paterson Memorial Park. Furthermore, submissions have raised concerns that due 
ǘƻ ǘƘŜ ǳƴŎŜǊǘŀƛƴǘȅ ŀǊƻǳƴŘ ǘƘŜ ǇǊŜŎƛǎŜ ƭƻŎŀǘƛƻƴ ƻŦ ǘƘŜ ƘƻƳŜǎǘŜŀŘ ƻŦ ΨbŀǊǊŀƳōƭŀΩ όǿƘŜǊŜ .ŀƴƧƻ 
Paterson was born), the proposed modified development may damage archaeological evidence 
ŀƴŘ ǇǊŜǾŜƴǘ ǘƘŜ ǇƻǘŜƴǘƛŀƭ ŦǳǘǳǊŜ ŘƛǎŎƻǾŜǊȅ ƻŦ ǘƘŜ ƭƻŎŀǘƛƻƴ ƻŦ ΨbŀǊǊŀƳōƭŀΩΦ ¢ƘŜ hǊŀƴƎŜ ŀƴŘ 5ƛǎǘǊƛŎǘ 
Historical Society have recommended the following measures to reduce this impact: 

1. For Lot 2, increase the 10m limit on the building envelope to 50m from the joint boundary 
fence in an attempt to provide greater protection for possible archaeological evidence of the 
homestead and its surrounding buildings on Lot 2. 

2. Require a strip of land 8-10m wide, centred on the joint boundary between Lots 2 and 3 
(below the north-eastern boundary of the park), be set aside to provide contiguous access to 
the creek, the raison-ŘΩŜǘǊŜ ŦƻǊ ǘƘŜ ƳƛƭƭΣ ŀƴŘ ǘƘŜ ǇǳōƭƛŎ ǊŜǎŜǊǾŜ ŀƭǊŜŀŘȅ ŘŜŎƭŀǊŜŘΦ  ¢Ƙƛǎ ǿƻǳƭŘ 
improve the locational relevance of the park. 

3. We ask that vegetation height limits be a condition of approval on all boundary fences 
between Lot 2 and the park and the north-eastern boundary between Lot 3 and the park.  
The exception to this condition is the common boundary between the park and the lots 
along the requested pathway from the park to the Creek Reserve.  Twin lines of vegetation 
there would direct the attention of park visitors to the pathway and emphasise the ties 
between the park and the creek. 

4. In relation to the height limits along joint boundaries we suggest the limit at the fence lines 
be less than 2m, increasing to natural heights ie. 60m from the boundary.  Obviously, this 
request applies particularly to Lot 2.  The south-eastern joint boundaries between the park 
and Lots 3 and 12 are of less concern to us in this respect. 

5. With reference to Point 1, ODHS requests that a non-invasive archaeological survey be 
ŎƻƴŘǳŎǘŜŘ ƻƴ [ƻǘ н ǘƻ ǎŜŀǊŎƘ ŦƻǊ ŜǾƛŘŜƴŎŜ ǘƘŀǘ ΨbŀǊǊŀƳōƭŀΩ ƘƻƳŜǎǘŜŀŘ ŀƴŘ ƛǘǎ ƻǳǘōǳƛƭŘƛƴƎǎ 
may have been built in that area, as has long been suggested.  Techniques such as ground 
penetrating radar and electro-magnetic conductance will be less costly than the standard 
technique of digging survey trenches which may easily miss artefacts.  With both techniques, 
absence of evidence is not proof that there were no buildings.  All it indicates is that 
evidence was not found. 

6. ¦ǎƛƴƎ h5I{Ω ǊŜŎŜƴǘƭȅ ƎŀƛƴŜŘ ŜȄǇŜǊǘƛǎŜ ŀƴŘ ŜȄǇŜǊƛŜƴŎŜ ǿƛǘƘ ŜŀǊƭȅ ƳŀǇǇƛƴƎ ƻŦ ǘƘŜ hǊŀƴƎŜ 
ŘƛǎǘǊƛŎǘΣ ǿŜ ǿƛƭƭ ŎƻƴǘƛƴǳŜ ǘƻ ǎŜŀǊŎƘ ŦƻǊ ΨbŀǊǊŀƳōƭŀΩ ƘƻƳŜǎǘŜŀŘ ōȅ ŜȄŀƳƛƴƛƴƎ ƳŀǇǎ ƻŦ ǘƘŜ 
period for any indication of buildings on the park and on Lot 2. 

Assessment Response: It should be emphasised that more lots have previously been approved 
under an existing consent surrounding Banjo Paterson Memorial Park than are proposed under this 
modification application, and therefore Council does not have the ability to object to such 
development when it has previously been approved.  

It is considered that the amount of development and therefore the level of impact on the landscape 
would be lower than the submitted subdivision plan may suggest. The submitted proposed 
subdivision plan indicates maximum proposed building envelopes for each lot, but the actual 
footprint of houses built on each lot would be much smaller than is indicated (and would be subject 
to separate applications for each dwelling). 
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For instance, the maximum proposed building envelope for Lot 2 as indicated on the submitted 
plan is 4490m2, whereas the average area of an Australian home is approximately 240m2, and 
therefore the actual area of Lot 2 that would be developed would likely be a fraction of the area of 
the built envelope indicated on the submitted plan. 

Furthermore, included on the draft notice is a condition requiring compliance with the building 
envelopes indicated on the submitted plans, this would prevent the construction of any buildings 
between the park and Summer Hill Creek. In addition, included on the draft Notice of 
Determination is a condition requiring a 20m buffer zone between any built development and the 
boundary with Banjo Paterson Memorial Park. This is to reduce any potential additional impact to 
the setting of the park given that it is considered that the modified lot orientation could result in 
built form closer to the park than was previously approved.  

Given that the subdivision was previously approved without any archaeological conditions 
attached it is not possible for Council to require archaeological investigation conditions as part of 
ǘƘŜ ǇǊƻǇƻǎŜŘ ƳƻŘƛŦƛŎŀǘƛƻƴ ǘƻ ǘƘŜ ŎƻƴǎŜƴǘΦ IƻǿŜǾŜǊΣ ŀƴ ΨǳƴŜȄǇŜŎǘŜŘ ŦƛƴŘǎΩ ŀǊŎƘŀŜƻƭƻƎƛŎŀƭ ŎƻƴŘƛǘƛƻƴ 
is considered appropriate to ensure that if an archaeological artifacts are discovered during 
construction works, that adequate protections are in place.  

As the original consent does not include a provision for a public access from the park to the creek, it 
is not possible to make this a requirement of this proposal to modify this consent. 

Vegetation height limits was not a requirement of the original consent, and therefore it is not 
possible to require such a restriction under this modification application. Furthermore, it is not 
considered that such a condition would be readily enforceable due to the difficulties involved in 
measuring vegetation heights in private property.  

Issue 2: Traffic Impact on Ophir Road 

Concerns have been raised that the proposed development would increase traffic volume on 
Ophir Road, which in turn would increase road noise.  

Assessment response: Residential lots of have previously been approved on this site, and there 
would therefore be no increase in traffic generation over what was previously approved at the site. 
The development as modified results in a reduced number of allotments being proposed within this 
precinct when compared to the original proposal.  

Issue 3: Proximity to Ophir Road Resource Recovery Centre 

The following concerns have been raised in relation to the proposed development: 

¶ Increasing the frequency of garbage collection services, adding more heavy vehicle traffic 
and associated noise.  

¶ Compounding existing noise pollution, particularly during early morning hours. 

Assessment response: As stated above, residential lots have previously been approved on this site, 
and it is therefore not considered that a cumulative noise impact would be any greater than was 
previously approved. Furthermore, noise associated with garbage collection from residential 
properties is infrequent and would unlikely cause any greater disturbance than is the case as 
existing in relation to the collection of garbage from existing properties in the area.  
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Issue 4: Light Pollution and Loss of Rural Character 

Concerns have been raised that the proposed development would cause the following adverse 
effects: 

¶ Introducing numerous new streetlights, porch lights, and internal house lighting, much of 
which will be visible from our property at night. 

¶ Disrupting natural darkness. 

¶ Contributing to the suburbanisation of a semi-rural area, counter to the appeal that 
originally drew many residents here. 

Assessment response:  As stated above, residential lots have previously been approved on this site 
(which is zoned for large lot residential) and it is not considered that the proposed modification 
would increase light pollution or have a greater impact on rural character than was previously 
approved. The development as modified would allow up to 12 residential dwellings within this 
area. The addition of only 12 dwellings would not have a significant impact on light pollution 
particularly when considered in the existing residential area (Clifton Grove) in which they would 
form a part.  

The lots proposed are large (at least 1ha) and the largest lot would be 44ha. In addition, the 
building envelopes proposed provide for a separation distance of at least 20m between dwelling 
houses. It is therefore considered that the modified proposal would retain the open character of 
the site and given that the majority of the site area would remain undeveloped, the semi-rural 
character of the area would be maintained.  

Issue 5: Loss of Property Value 

Concerns have been raised that the expected increase in noise, traffic, light pollution, and loss of 
privacy is likely to negatively influence neighbouring properties marketability and resale value. 

Assessment response: Loss of property value is not a matter than can be taken into account when 
assessing Development applications. 

The issues raised in regard to noise, traffic and light pollution have been addressed above. 

The proposed building envelopes would be located a significant distance (at least 260m) from any 
neighbouring existing dwelling. And accounting for existing vegetation, it is considered highly 
unlikely that any future dwellings would have any notable adverse privacy impact.  

Issue 6: Noise and Disruption During Construction 

Concerns that construction works would cause the following: 

¶ High noise levels from heavy machinery, earthworks, and daily vehicle movements. 

¶ Dust, vibration, and potential property damage, especially given the proximity of our home 
to the construction boundary. 

¶ Loss of amenity and peaceful enjoyment of our home, both indoors and outdoors, for an 
extended period. 

Assessment response: The proposed development may result in short-term impacts typically 
associated with construction activities, including noise, dust, construction worker parking, and site 
deliveries. 

Given the rural setting and distance from neighbouring properties, an adverse impact is likely to be 
limited, and they are temporary and limited to the construction phase. 
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PUBLIC INTEREST s4.15(1)(e) 

The proposal will not be inconsistent with any policy statement, planning study or guideline that 
has not been considered in this assessment. There are no aspects of the proposal that will be 
contrary to the welfare or well-being of the general public. 

INTERNAL REFERRAL COMMENTS 

The requirements of the Environmental Health and the Engineering Development Section are 
included in this report. 

SUMMARY 

Application has been made to modify development consent DA 19/1995(1) pursuant to 
Section 4.55 (2) of the Environmental Planning and Assessment Act 1979 [EPAA]. The proposed 
modification to previously approved DA 19/1995(1) consisting of modifications to: site access, lot 
layout, size and number of the lots and effluent disposal arrangements is considered to result in a 
ŘŜǾŜƭƻǇƳŜƴǘ ǘƘŀǘ ǿƻǳƭŘ ōŜ Ψǎǳōǎǘŀƴǘƛŀƭ ǘƘŜ ǎŀƳŜΩ ŀǎ ǿƘŀǘ ǿŀǎ ǇǊŜǾƛƻǳǎƭȅ ŀǇǇǊƻǾŜŘΣ ƛƴ 
accordance with Section 4.55 (2) of the Environmental Planning and Assessment Act 1979 [EPAA]. 
This is because the proposed modification directly responds to restrictive conditions placed on the 
original consent and the character of the development would remain the same as a large lot 
residential subdivision.  

A Section 4.15 assessment of the development indicates that subject to conditions requiring 
compliance with the proposed building envelopes and the provision of a 20m buffer to Banjo 
Paterson Memorial Park, the proposed modification to the previously approved subdivision would 
not result in any additional adverse environmental impacts. The development as modified is 
therefore considered acceptable.  

It is therefore recommended that Council supports the subject proposal. 

The proposed development is permissible with the consent of Council. The proposed development 
complies with the relevant aims, objectives and provisions of Orange LEP 2011 (as amended) and 
DCP 2004. Attached is a draft Notice of Determination outlining a range of conditions considered 
appropriate to ensure that the development proceeds in an acceptable manner. 
 

ATTACHMENTS 
1 Draft Notice of Determination, D25/87840ᶓ  
2 Plans, D25/64998ᶓ  
3 Submissions (redacted), D25/52664ᶓ  
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